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Teacher Tenure in Indiana and the Courts 


CHAPTER I 
INTRODUCTION 


The problem.—Indefinite teacher tenure is but one phase of the con- 
temporary social philosophy favoring legislation and governmental 
policies conducive to economic security. While interest in teacher tenure 
may ebb and flow from time to time, there are indications that for some 
time to come our governments will be struggling with the problem of 
encouraging economic security for all groups of citizens. The authors 
of the present study have assembled in this bulletin some of the legal 
material relating to the historical development of teacher tenure in 
Indiana and summarized some of the existing laws on the subject, ex- 
hibiting the legal aspects of their operation. 

The importance of the problem is apparent when consideration 
is given to the number of controversies that have reached the appellate 
tribunals of the state. To date there have been approximately 500 
cases decided by the Indiana Supreme and Appellate courts in which 
the schools were directly involved, and of these 500 cases 96 define the 
status of the teacher’s relationship of employment. Table I indicates the 
frequency of those cases involving teachers that have been decided by 
the higher courts for each decade since 1860. 


TABLE I. FREQUENCY OF DECISIONS BY THE HIGHER 
COURTS OF INDIANA DEFINING TEACHER-EMPLOYER 
RELATIONSHIPS SINCE 1860 
Year 
1860-1869 
1870-1879 
SR baie spew pha wens uee eee echsineke SOcas ehkes ae eabEe 13 
1890-1899 : 
SEY tcncn tated ie seddesvandveriddpcamsaneheneereadteaads 13 
1910-1919 5 
1920-1929 
1930-1939 


Number of cases 
9 


Sees See OP Rs Sa ctccsedercns veered eivedsesesadees 


96 


The purpose.—All citizens who believe that good and efficient public 
schools are essential to progress toward the realization of a truly demo- 
cratic form of government can best exercise their obligations as citizens 
by informing themselves not only as to the present problems confront- 
ing public education but also as to the historical evolution of these 
problems. It is to these citizens that this study is addressed, with the 
earnest wish that the study will be of value to all who are interested 
in the equitable solution of the questions associated with teacher tenure. 
With a knowledge of the past policies of the legislature and the de- 
cisions of the courts, it is possible for the interested citizen to be an 
intelligent voter in school elections; and intelligent voters are essential 
to the effective operation of our philosophy of government. 
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The plan.—The plan has been to suggest in Chapter I a few back- 
ground factors which have contributed to the present interest and activity 
in security of employment in the field of teaching. In Chapter II is 
given an analysis of the statutes directly affecting the teacher’s rela- 
tionship of employment. In Chapter III is presented the application, by 
the higher courts, of common law and statutory law to school contro- 
versies. Here an effort has been made to organize the cases under 
salient topics and to present the decision of the court in each case as 
well as the reasoning supporting that decision. No attempt has been 
made to comment on some of the conflicting decisions or to evaluate 
the reasoning in the majority and dissenting opinions. The cases are ar- 
ranged in order of date under each topic to show the historical treat- 
ment of the subject. The enactment of an important law or a far- 
reaching decision by the court, such as the Indiana Constitution of 1851, 
Article 8, the school law of 1865, the minimum wage law of 1901, and 
the teacher tenure law of 1927, are only one phase in the development of 
the public school system of Indiana. The procedural aspects of the cases 
have been omitted, not because they are unimportant, but because 
they are techniques of interest primarily to the legal profession. We 
are primarily concerned with the answer of the court to a school 
question rather than with the decision of the court on the question 
as to whether the general verdict was in conflict with the answers to 
the interrogatories. Following the conclusions of Chapter III is the 
Appendix, consisting of a table of cases and the teacher tenure laws 
enacted since 1927. 


Background factors.—The early beginnings and moving forces of 
any social happening can be found in other and sometimes remote con- 
ditions, where they then appear as a minor aspect of the major event. 
In time, the minor elements grow and combine until they assume recog- 
nizable proportions and then they emerge as a distinct phenomenon in 
their own right. Indefinite teacher tenure is an example of this social 
pattern of emergence. The moving forces and determining factors 
are interactive, sometimes augmenting and sometimes discounting each 
other. Some of the conditions making for popular acceptance of in- 
definite tenure are treated briefly in the following paragraphs. 


Migration of population.'—Since the advent of the Industrial Revolu- 
tion there has been a striking change in the living habits of the popula- 
tion of the United States. One change may be described in general as 
the migration of the people from the country to the city. The general 
picture of urban growth is illustrated by Figure 1. The shaded portion 
of the bars represents the rural population and the unshaded portion 
illustrates the urban population (communities of 2,500 or more manta 
at least 1,000 persons per square mile). 

Since 1880 the portion of the population described as urban has 
nearly doubled, while that classified as rural has declined proportionately. 
Of these persons who are classified as rural, there are approximately 
25,000,000 who are non-farmers. A more precise picture may be pre- 

1 Recent Social Trends in the United States, vol. 1, pp. 1-10, Report of the President’s 


Research Committee on Social Trends, McGraw-Hill Book Co., New York, 1933. Used with 
permission of the publishers. 
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Figure 1. Rural and urban population of the United States, 1880-1930. 


sented by subdividing the urban communities into groups on the basis of 
size, because the cities range from 2,500 to 7,000,000. City influence is no 
longer confined to the city limits, but, because of technically improved 
means of communication and transportation, it has extended beyond into 
a metropolitan area. According to the 1930 Census, there were 93 cities 
in the United States having 100,000 or more population. These cities, 
including their suburban or metropolitan population, contained approxi- 
mately 44.5 per cent of the total continental population of the United 
States, while all incorporated municipalities having 2,500 or more inhabit- 
ants contained 56.2 per cent of all the people in the country. 

In the past 60 years the population has migrated toward the deep- 
water routes. Territory adjacent to the Great Lakes region, the 
navigable rivers, and the Atlantic and Pacific coasts provides the 
geographical setting for the principal cities. The average metropolitan 
district in 1930 included 565.15 square miles when determined by a 
sampling of 29 of the 93 most populous districts. If the average thus 
determined was true for all 93 metropolitan districts, then approxi- 
mately 44.5 per cent of the total population of the continental United 
States in 1930 lived in only 1.7 per cent of the land area of the country. 

People living in the metropolitan centers are engaged in manu- 
facturing, trades, transportation, clerical services, personal services, 
and professional occupations, and their efforts are converted into the 
medium of exchange with which they in turn purchase the necessities 
of life. Under such conditions, where a continuing income is so vital, 
the question of security and permanence of employment assumes an 
aspect different from that of a rural community where the garden 
and farm augment the cash income. 
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Age distribution.\—As the nation has become older, the median age 
of the population has risen from 16.7 years in 1820 to 26.4 years in 
1930. The increase has come about because of a lengthening of the life 
span and a decrease in the number of births. The group which includes 
those between 20 and 44 years of age has increased at about the same 
rate as the total, so the importance of this group is much the same as 
it was in the earlier years of the country. 

During the years 1920-1930 there was, for the first time, a de- 
crease in the number of persons in an important age group. In 1920 
there were 11,573,230 children under five years of age, while in 1930, 
instead of an increase over the 1920 figure, there were 128,840 fewer 
children. Furthermore, the 1930 Census disclosed, also for the first time, 
that there were slightly fewer children in the group under five years of 
age than in the group from five to nine years of age. 

The decrease of children and the increase of adults has an 
economic and social significance because it seriously affects the age 
composition of the population. For example, the problem of old age 
pensions was not so serious in 1930, when only 5.4 per cent of the popula- 
tion were over 65 years, but will be more important in 1950 when, as 
statisticians predict, the percentage may have increased to 8. An older 
and more mature person views security and employment in a more con- 
servative manner than does a young person. 


Civil service.—There is historical evidence that indefinite teacher 
tenure is a limited application of the civil service principle. The schools 
are state institutions and teachers are employees of the state, as are 
other civil employees. As early as 1879 President Charles W. Eliot 
declared that, when public opinion became convinced that a tenure for 
teachers during good behavior and efficiency was desirable, there would 
be some legal way for attaining it.* Then in 1885, in an address before 
the annual meeting of the National Education Association, Henry R. 
Waite called attention to the fact that the schools in which we train 
our citizens at public expense, and the teachers therein employed, are 
a part of the complex civic organization which includes other active 
agencies described as “civil service.” 

Federal and state civil service laws and regulations grew out of 
the reaction against the spoils system in an attempt to establish merit 
as the basis for entrance into, promotion in, and retention in govern- 
ment employment. Indefinite teacher tenure to some degree resulted 
from a protest against politicians’ use of school appointments as a 
device to get votes or to serve personal ends. Civil service regula- 
tions and indefinite teacher tenure laws have developed together in 
those states which have some protection for civil employees. Of the 11 
states and the District of Columbia having civil service in some form or 
other, all but one has some form of indefinite teacher tenure. Ohio 
has civil service laws but not indefinite teacher tenure, and Indiana 
has indefinite teacher tenure but not civil service. The civil service 


2 Recent Social Trends in the United States, vol. 1, pp. 26-36. 

3 Scott, C. W., Indefinite Teacher Tenure, p. 2, Columbia University, Teachers College, 
Contributions to Education no. 613, New York, 1934. Used with permission of the 
publishers. 

* Ibid., p. 9. 
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statutes antedate the indefinite teacher tenure laws in all states but 
two.® 


Professional organizations.—The Educational Directory’ for 1936 
listed 704 educational associations, organizations, and unions. These 
were divided as follows: 444 national and sectional organizations, 121 
state educational associations, 53 foundations and boards for educa- 
tional purposes, 37 international educational associations, and 49 divisions 
of the National Congress of Parents and Teachers. Some of these or- 
ganizations began the study and agitation for more secure teacher 
tenure as early as 1887.’ These associations, with their many members 
advocating and campaigning over a period of years, have had their influ- 
ence in bringing indefinite teacher tenure to its present status. State 
teachers’ associations have probably been the most influential of the 
forces working for protective tenure. In some states they have left 
no stones unturned in their efforts to attain indefinite tenure as well as 
to protect it after it has been attained. 


Legal protection of the relationship of employment.—There are a 
number of relationships existing in a relation of employment, such as 
those due to the employer from the employee, those due to the employee 
from the employer, and those involving the employer, the employee, 
and the agreement itself (as a res) to society. From time to time the 
courts have been called upon to protect these relationships as well as 
to assess damages against a meddler. 

The beginnings of legal protection for these employment relation- 
ships are to be found in the development of equity jurisprudence, in 
the Statute of Labourers (1349),° and more recently in a series of 
cases beginning with a famous English case’ in 1853 which held a third 
party liable in damages for inducing an actress to breach her contract 
of employment. As industrialization developed, subsequent conflicts be- 
tween employers, employers’ associations, employees, employees’ unions, 
and society have led to statutory as well as judicial” recognition that 
the employee is entitled to protection from arbitrary and unfair treat- 
ment by the employer, and that the employer is entitled to protection 
from the outside interference of coercive and unfair labor tactics. 

It is generally recognized that there is a strong social interest 
favoring industrial stability and security to be obtained by the pro- 
tection of certain employee and employer rights. The industrial struggle 
should not be permitted to harm society by allowing unrestricted war- 
fare each time either party feels strong enough to take an unfair 
advantage. Aside from health and safety legislation, the recent statutory 

5 Ibid., p. 10. 

6 Educational Directory, U.S. Department of the Interior, Office of Education, Bulletin 
no. 1, Washington, D.C., 1936, 64 pp. 

7 Scott, op. cit., p. 13. 

836 Harvard Law Review 663. Following the dearth of laborers arising from the 
Great Plague, a law was made introducing compulsory labor as a solution to the agri- 
cultural crisis. The law provided that every person “able in body and within the age 
of three-score years, not being in merchandize nor exercising any craft nor having of his 
own whereof he may live nor proper land” was compelled to serve “him which so shall 
require’ at wages fixed by law at the pre-Plague level. To prevent laborers from running 
away, the penalty of imprisonment was provided. (23 Edw. III.) 

v. Gye (1853) 2 El. and BI. 216, 118 Eng. Rep. 749; Bowen v. Hall (1881) 


nie 
6 Q.B.D. 333; Temperton v. Russell (1893) 1 Q.B. 715; Allen v. Flood (1898) L.R. 1898 
A.C, 1 


10 Amer ean Foundries v. Tri-City Council (1921) 257 U.S. 184, 42 Sup. Ct. 72. 
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protection to the employee has been in the form of laws tending to 
equalize the bargaining power between the employer and the employee.” 
That social implications are likewise recognized may be found in an 
opinion of the United States Supreme Court,” delivered by Mr. Chief 
Justice Hughes: : 


We are asked to shut our eyes to the plainest facts of our 
national life and to deal with the question of direct and indirect 
effects in an intellectual vacuum. Because there may be but indirect 
and remote effects upon interstate commerce in connection with a 
host of local enterprises throughout the country, it does not follow 
that other industrial activities do not have such a close and inti- 
mate relation to interstate commerce as to make the presence of 
industrial strife a matter of the most urgent national concern. 
When industries organize themselves on a national scale, making 
their relation to interstate commerce the dominant factor in their 
activities, how can it be maintained that their industrial labor rela- 
tions constitute a forbidden field into which Congress may not enter 
when it is necessary to protect interstate commerce from the par- 
alyzing consequences of industrial war? ... Interstate commerce 
itself is a practical conception. It is equally true that interferences 
with that commerce must be appraised by a judgment that does not 
ignore actual experience. 

Experience has abundantly demonstrated that the recognition 
of the right of employees to self-organization and to have repre- 
sentatives of their own choosing for the purpose of collective bar- 
gaining is often an essential condition of industrial peace. Refusal 
to confer and negotiate has been one of the most prolific causes of 
strife. This is such an outstanding fact in the history of labor 
disturbances that it is a proper subject of judicial notice... . 


Employees have their correlative right to organize for the pur- 
pose of securing the redress of grievances and to promote agree- 
ments with employers relating to rates of pay and conditions of 
work. . . . It would seem that when employers freely recognize the 
right of their employees to their own organizations and their unre- 
stricted right of representation, there will be much less occasion 
for controversy in respect to the free and appropriate exercise of 
the right of selection and discharge. 

The National Labor Relations Act and similar state laws refer to 
employees in private competitive industry. The teachers of the public 
schools, although confronted with somewhat similar problems of em- 
ployment, are servants of the state and not of private industry. Many 
serious problems arise in a consideration of unionizing government em- 
ployees. Consequently teachers’ unions are violently opposed by most 
school boards, many school administrators, and a vast number of teach- 
ers. If union organization of teachers is not to be used, the alternate 
method of protecting teachers’ rights lies in legislation protecting their 
tenure from the unjust acts and personal whims of the hiring agency 
and in the application of democratic principles in school management 
instead of the hired-man policy that has so frequently been used. 


Conclusion.—Some of the many factors contributing to the present 
attitudes toward a protective tenure for teachers do not lend them- 


4 Leonard v. Whetstone (1903) 34 Ind. App. 383, 68 N.E. 197: American Foundries 
v. Tri-City Council (1921) 257 U.S. 184, 42 Sup. Ct. 72. 

® National Labor Relations Board v. Jones and Laughlin Steel Corporation (1937) 
301 U.S. 1, 57 Sup. Ct. 615, Justices McReynolds, VanDevanter, Sutherland, and Butler 
dissenting. 
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selves well to scientific techniques, because of their complexity and 
interrelation. The extent to which teacher appointments and dismis- 
sals have been made on the basis of political affiliations has not been 
studied objectively in spite of the almost perennial subjective discus- 
sion of the topic. In instances where politics or personal whims are 
in part the controlling factors in appointment and dismissal, they are 
subdued and the public is informed of some minor factor which is 
given extraordinary import. If the condition becomes serious, the patrons 
of the school corporation are in a position to change the membership 
of the appointing agency so long as our schools are part of our demo- 
cratic form of government. 

In operation, the effects of the teacher tenure law are likewise more 
prone to subjective than to objective analysis. The pupils, the school, the 
administration, and the community, as well as the teachers, are affected 
thereby. The question arises as to how the teacher will react after having 
attained an indefinite tenure. Will he lose interest in self-betterment 
or will he redouble his efforts to be a really efficient and progressive 
teacher because he is less subject to the whims of the appointing au- 
thority? The question will be answered by the work of each individual 
-eacher. 

In the final analysis, honest and efficient management and conduct 
of the school system depends upon the individuals comprising the board 
of education and the faculty, but, since laws are necessary to guide 
the individual’s conduct, the acceptance or rejection of indefinite teacher 
tenure seems to be a matter of social philosophy on the social justice 
theory. This theory is the social philosophy which sustains civil service, 
workman’s compensation, retirement annuities, old age pensions, unem- 
ployment insurance, and other efforts designed to promote economic 
security as a reward for efficient and honorable service rendered. 
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CHAPTER II 


DEVELOPMENT OF LAWS RELATIVE TO 
TEACHER TENURE 


Definitions.—The present use of the term tenure comes to us from 
the Latin, tenere, by way of the common law of the feudal era and 
means to hold. During the feudal period there was no outright owner- 
ship of the land except in the King who granted estates to his lords, and 
they by sub-infeudation leased it to others. Thus, at common law, tenure 
was the means whereby a man held an estate in land. Such holding 
was coupled with some service (taxes), which the holder was bound 
to perform so long as he continued to hold the estate. The land was 
called the tenement, the occupant was known as the tenant, and the 
manner of holding constituted the tenure. Today tenure not only refers 
to estates in land but also to the means whereby one holds an office or 
position of employment entirely removed from real property. Such terms 
as indefinite tenure, permanent tenure, life tenure, protective tenure, 
safeguarded tenure, and security in office are used to describe the means 
whereby a person holds a position—in this instance, a position of em- 
ployment in the public schools. Thus tenure refers to the means whereby 
the employee is entitled, upon performance of certain conditions and 
services, to hold an employment relationship for either a definite or 
indefinite period of time. 

A contract may be defined as an agreement between two or more 
legal entities to do or not to do a particular thing. Even from this 
admittedly non-comprehensive definition, it appears that there are 
several elements involved in a contract, of which the courts, if called 
upon, will decree performance, or award damages for the breach thereof. 
There is the agreement, or the meeting of the minds of the parties. 
This agreement may be verbal or it may be in one written instrument or 
in a series of writings which, taken together, constitute or make pos- 
sible the determination of the agreement. There are the parties to a 
contract, who must be legally capable of contracting, who mutually 
agree to and are bound by the terms as set out in the agreement. 
The rights and liabilities of the parties to the agreement are not the 
only ones considered in the enforcement of the contract, because the 
courts also consider statutes and general public policies in determining 
and applying legal remedies. Then, finally, there is the performance 
or discharge of the contract to relieve the parties of further obligations 
to each other. 

A contract to teach is subject to the same principles of contract 
law as is any other bilateral contract for personal services, and the 
earliest contracts with persons to teach in the public schools of Indiana 
were made and interpreted according to the then-existing common law. - 
The common law was modified or superseded by statutory enactments 
and judicial decisions through the succeeding years as the school system 
expanded. Some changes relate to the contracting capacity of the teach- 
er as well as of the hiring agency; others relate to the performance and 
compensation of the teacher. In general, the laws have been working 


(12) 
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toward a state system of schools in which control is eentralized in the 
State Board of Education and the State Department of Education, and 
yet local authorities have a relatively free hand in school administra- 
tion and management, 


Effects of laws relating to teacher tenure.—State control has been 
exercised in new phases of education from time to time, such as 
licensing (1832-33), moral character of teachers (1855), contracts in 
writing (1899), minimum wages (1901), and indefinite tenure (1927), 
but since these fields have been opened, the state has exercised its 
authority more and more intensively in each phase. Teacher licensing 
is an example of the intensification of state control. The first law was 
very simple, but later the issuance of licenses became so complex that 
it was deemed advisable for the state to enunciate certain general re- 
quirements and to delegate the administration of teacher licensing to 
specialists in the State Department of Education. The administrative 
problems that have arisen in licensing and minimum wages are in them- 
selves deserving of separate and independent treatment. The laws are 
briefly set out in this chapter only to indicate the relation they have 
to the topic of major consideration—teacher tenure. Tenure, as has been 
stated, relates not so much to the length of time of holding a position 
as to the right to hold it upon performance of certain obligations. With 
this understanding of tenure, selected parts of the early school laws 
are summarized in the text and set out in the footnotes to illustrate (1) 
the increased exercise of the authority of the state in setting up require- 
ments touching the capacity of the teacher and the school officials to 
contract, and (2) the growth toward a centralized and more uniform 
school system throughout Indiana. 

The earliest school laws sustained by the Indiana Constitution of 
1816 pertained to the control, disposition, and management of the lands 
which had been set aside for the schools. In 1824 the congressional 
townships were incorporated as units of civil government and the town- 
ships were subdivided into school districts with trustees as the managing 
officials. At the 17th regular session of the legislature a rather compre- 
hensive school system was legally created, with units from the district 
schools through the county seminaries to the state college. The many 
immediate and pressing problems of existence delayed the actual con- 
struction of schools, but the state had enacted the legal provisions 
for those districts that were able and desirous to organize schools. 


School laws and teachers’ licenses.—When the voters at the district 
meeting had decided to open a school and to hire a teacher and the school- 
house had been erected, the district trustees were empowered to employ 
the teacher for at least three months. The first limitation to be put 
upon a teacher’s power to contract was that he sustain a satisfactory 
examination in reading, writing, and arithmetic.’ 


1 1832-33, Indiana Laws, 17th Regular Session, Ch. 70, pp. 78-104. 

See. 172. No person shall be employed as a teacher in a district school, unless he 
shall sustain a satisfactory examination before the district trustees, touching his ability 
to teach reading, writing, and arithmetic. 

Sec. 173. After the school house is finished and repaired, the district trustees shall 
proceed (if their district meeting has so decided) to employ a teacher for at least three 
months, on the most advantageous terms, taking his ability into consideration, contracting 
to make payment at such time, in money, or such articles as will best comport with the 
interest of the district, and as will accord with the decision and rules of the district 
meeting, if any shall have been made. 
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The second limitation* on the teacher’s contracting qualifications 
(1836) directed the circuit court to appoint three examiners of common 
school teachers in each county. These appointees were to examine and 
issue certificates stating the branches of learning in which the licensee 
was qualified to teach. The county examiner’s certificate did not super- 
sede the examination required by the district trustees, but was merely 
supplementary to it. 

In case the district school meeting failed to agree upon a teacher, 
the trustee was authorized to contract with the teacher that the in- 
habitants sending pupils to school would pay a gross sum in proportion 
to the number of pupils and the length of time they were in school. 
Furthermore, in case the trustees and the voters both failed to make 
provisions for a school, any householder or group of householders could 
validly contract, on such terms as they agreed upon, with either a man 
or woman having a certificate to teach in the district. The patrons 
employing and paying the teacher were partially reimbursed from the 
school funds accruing to the district. : 

On November 1, 1851, the present Constitution of Indiana replaced 
that of 1816. The eight sections of the article on Education,’ in addition 
to creating the office of State Superintendent of Public Instruction and 
the Common School Fund, also directed the General Assembly to “pro- 
vide for a general and uniform system of Common Schools wherein 
tuition shall be without charge and equally open to all.” At the follow- 
ing session the General Assembly enacted a school law‘ which was 


2 1836-37, Indiana Laws, 21st Regular Session, Ch. 14, pp. 35-8. 
Sec. 3. It shall be the duty of the circuit court of each county to appoint three suit- 
able persons as examiners of common school teachers, who shall hold their offices for one 


Sec. 4. Each examiner shall take an oath or affirmation that he will make true and 
faithful certificates according to the provisions of this act. 

Sec. 5. It shall be the duty of each examiner to examine such persons as may apply 
for that purpose, and certify the branches of learning that each applicant is qualified to 
teach. 

Sec. 6. The certificate of any such examiner or examiners are [sic] only to be used 
as auxiliary to aid trustees in determining qualifications of teachers, but shall not entitle 
the possessor to employment without the examination and approbation of the trustees. 

Sec. 7. The district trustees, in the absence of any directions of the district meeting, 
may contract with a teacher that the inhabitants sending to his school shall pay a gross 
sum per month, per quarter, or per year; and in that case each shall pay in proportion 
to his sending to school. 

See. 14. If the inhabitants of any school district shall fail to elect district trustees, 
or if the district trustees fail to call a meeting for the purpose of establishing a school, 
or if the meeting has been called without resulting in an agreement to support a school, 
any one or more householders may employ a teacher, either male or female, to teach his 
or their children, and the children of others in the district who may wish to send upon 
such conditions as he or they can agree upon. 

Sec. 15. No teacher shall be employed under the fourteenth section of this act, unless 
he or she have the certificate of two of the examiners of common school teachers, stating 
in addition to the branches of learning he or she is qualified to teach, that such person 
is qualified to teach a common school. 

#1851, Constitution of Indiana, Article 8. 

* 1853, Indiana Laws, 37th Regular Session, Ch. 106, pp. 124-6. 

Sec. 6. Section 85 [of “An act to provide for a general uniform system of common 
schools and school libraries, and matters properly connected therewith,” approved June 14, 
1852] is amended to read as follows: 

Sec. 6. The board of county commissioners of each county of this State are hereby 
authorized to appoint at least one and not more than three school examiners, whose term 
of office shall expire on the first Monday in March of each year: the clerk of said board 
shall report, immediately after their appointment, the name and post office address of 
each school examiner to the State Superintendent of Public Instruction. 

It shall be the duty of said school examiner to examine all applicants for license, and 
if found qualified, license them as common school teachers for three, six, twelve, eighteen, 
or twenty-four months, at the discretion of the examiner: they shall each keep account 
of all licenses issued, specifying date and period of expiration, and shall forward an 
annual report of the same to the State Superintendent of Public Instruction. 

Sec. 7. Be it further enacted, that all licenses shall specify explicitly the branches 
which the licensee may be qualified to teach, and shall be issued free of charge. But the 
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subsequently amended to change the appointment of county examiners 
from the circuit court to the Board of County Commissioners. The act 
empowered the State Superintendent, at his pleasure, to issue licenses 
to teachers and also added three subjects to the examination for teachers, 
namely, orthography, geography, and English grammar. Later, amend- 
ments retained to the patrons of the school the right to designate whom 
they desired as a teacher and what subjects should be taught, made 
the moral character of the applicant a vital element in determining the 
licensee’s qualifications. The teacher was also liable to dismissal upon 
petition of a majority of the inhabitants.’ 

At the meeting of the General Assembly in 1861 a rather compre- 
hensive school law’ was enacted, but events of the following four years 
made a thorough revision desirable. The revision occurred in 1865 when 
the General Assembly prepared a statute consisting of 169 sections to 
provide for a general system of schools, the officers thereof, and their 
respective duties and powers.’ The school law of 1865 is a very important 
part in the foundation of our present school system. Legislation since 


school examiner shall be entitled to an advanced fee of fifty cents from every applicant 
for examination. 

Sec. 8. The State Superintendent of Public Instruction may license teachers at his 
pleasure. 

See. 9. No person shall be declared qualified to receive a license as a common school 
teacher, unless he or she may possess a knowledge of orthography, reading, writing, 
arithmetic, geography, and English grammar. 

°1855, Indiana Laws, 38th Regular Session, Ch. 86, pp. 161-83. 

See. 105. Such school meetings shall have power to designate the teacher whom they 
desire to teach their school, to determine what branches they desire shall be taught in 
such school, to designate such repairs as they may deem necessary to their school house, 
to memorialize the township trustee . . . upon any other subject connected with their 
school or township. 

Sec. 145. No teacher shall be employed unless he be of good moral character, nor 
until he shall have procured a certificate of qualification as provided by the act. 

See. 150. The common school shall be taught in the English language: Provided, 
however, that schools may teach other languages in addition to the English as a branch 
of education. 

©1859, Indiana Laws, 40th Regular Session, Ch. 117, pp. 178-80. 

See. 107. The school director shall, in every case in which a majority of inhabitants 
attached to any school have designated the teacher they wish employed, employ the same 
on the terms that such inhabitants do direct, and at any time after the commencement 
of any school, if a majority of the inhabitants petition said directors that they wish such 
teacher dismissed, such directors shall dismiss him, but such teacher shall be entitled to 
pay for all services rendered, on the order of the school director, and it is hereby made 
the duty of the director to give the teacher, in all cases, an order on the township 
treasurer for the amount due such teacher, and to carry out all orders of said inhabitants. 

71861, Indiana Laws, 4lst Regular Session, Ch. 40, pp. 68-97. 

* 1865, Indiana Laws, 43d Regular Session, Ch. 1, pp. 3-37. 

Sec. 10. The trustees shall take charge of the educational affairs of their respective 
townships, towns, and cities, employ teachers, and shall establish and locate conveniently 
a sufficient number of schools for the education of the white children therein. 

Sec. 25 [26]. The voters at school meetings, as provided in Sections 14, 15, and 16 
of this act [sections determining who were qualified voters], may hold other school meet- 
ings at any time, upon a call of the Director, or any five of such voters. . .. Such 
school meetings shall have power to designate their teacher, to determine what branches, 
in addition to those mentioned in Section 34 of this act, they desire shall be taught in 
such school, and the time at which said school shall be taught. ... Such school meetings 
shall likewise have power to fill vacancies that may occur in the office of the Director, 
to direct such repairs as they may deem necessary in their school [house]. 

Sec. 28. Trustees shall employ no person to teach in the common schools of this 
state unless such person shall have a license to teach, issued from the proper state or 
county authority, and in full force at the date of employment; and any teacher who 
shall commence teaching any such school without a license shall forfeit all claim to 
compensation out of the schoo] revenue for tuition for the time he or she teaches without 
such license ; and, if a teacher’s license shall expire by its own limitation within the term 
of employment, such expiration shall not have the effect to stop the school or stop the 
teacher’s pay; and the trustee shall not employ any teacher whom a majority of those 
entitled to vote at school meetings have decided, at any regular school meeting, they do 
not wish employed; and, at any time after the commencement of any school, if a ma- 
jority of such voters petition such trustee that they wish the teacher thereof dismissed, 
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that date has been in the form of an amendment to some part of the 
original law or the enactment of a statute to care for a situation not 
included in the school law of 1865. 

In the school law of 1865 the office of the director of the school dis- 
trict was retained but the school trustees were directed to take charge 
of educational affairs in their respective townships. The voters of the 
school meeting continued to designate the teacher and determine the 
branches to be taught. The teacher was required to have a license in 
force before the date of employment but, if the license expired before 
the termination of the term, he could continue until the school term 
ended. Although the statute permitted a majority of voters of the school 
meeting to petition the dismissal of the teacher, it protected him some- 
what in that it required due notice and good cause for dismissal. The 
licenses were issued for six, twelve, eighteen, and twenty-four months 
upon successful examining in the subjects previously listed and in 
physiology and the history of the United States. After the applicant 
had received two twenty-four months’ licenses in succession, he was 
entitled to a renewal at the discretion of the examiner. The examiner was 
empowered to revoke the licenses for cause and to terminate the school 
in which such licensee had been teaching. 

The General Assembly meeting during 1873 created the office of 
County Superintendent of Schools to take over the duties’ of the school 
examiner. The township trustees were authorized to appoint the county 
superintendent. Although the patrons no longer had the power to 
appoint a teacher, the trustees were required by subsequent legislation 
not to “employ any teacher who [sic] a majority of those entitled to 


such trustee shall dismiss such teacher, but only on due notice, and on good cause shown; 
but such teacher shall be entitled to pay for services rendered. 

Sec. 33. The Boards of County Commissioners of the several counties shall, at their 
June session, in 1865, and triennially thereafter, appoint for their respective counties a 
school examiner . .. and thereupon the several county auditors shall report the name 
and postoffice address of the person appointed in their respective counties to the Super- 
intendent of Public Instruction. .. . 

Sec. 34. Said school examiner shall examine all applicants for license as teachers 
of the common schools of the state, by a series of written or printed questions, requiring 
answers in writing, if he wishes so to do, and in addition to the said questions and 
answers in writing, questions may be asked and answered orally; and if, from the ratio 
of correct answers and other evidences disclosed by the examination, the applicant is 
found to possess a knowledge which is sufficient in the estimation of the examiner to 
enable said applicant successfully to teach in the common schools of the State, orthog- 
raphy, reading, writing, arithmetic, geography, English grammar, physiology, and the 
history of the United States, and to govern such a school, said examiner shall license 
said applicant for the term of six months, twelve months, eighteen months or two years, 
according to the ratio of correct answers and other evidence of qualification given upon 
said examination, the standard of which shall be fixed by the examiner; and the appli- 
eants before being licensed shall produce to the examiner the proper trustee’s certificate 
or other satisfactory evidence of good moral character: Provided, that after an appli- 
eant has received two licenses in succession for two years, in the same county, the 
examiner thereof, after the expiration of the last license issued, may renew the same 
without a re-examination at his discretion. 

See. 36. The school examiner shall have power to revoke licenses granted by him 
or his predecessors, for incompetency, immorality, cruelty, or general neglect of the 
business of the school, and the revocation of the license of any teacher shall terminate 
the school which such teacher may have been employed to teach. . 

Sec. 37. The school examiner shall hold one public examination each month of 
the year in his county, and in no case shall he grant a license upon a private examina- 
tion, and all licenses granted by him shall be limited to the county in which they are 
granted, 

Sec. 39. Said examiner shall constitute a medium of communication between the 
Superintendent of Public Instruction and the subordinate school officers and the schools. 


* 1873, Indiana Laws, 48th Regular Session, Ch. 24, pp. 68-70; Ch. 25, pp. 75-9. 
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vote at school meetings have decided . . . they do not wish employed.’”” 
The patrons of the school retained their right to petition the dismissal 
of a teacher. 

The teacher’s license was issued by the county superintendent for 
terms up to thirty-six months. The first six months’ license was a trial 
license and the person could not be re-licensed in the county unless the 
grades entitled him to at least a twelve months’ license. Any person 
who secured a thirty-six months’ license for two consecutive periods 
could, upon success in an examination held by the county superintendent 
and approved by the State Board of Education, be licensed for a period 
of eight years." This eight-year license was styled a professional license 
and entitled the holder to teach in any of the schools of the state. This 
was the first teacher’s license issued in Indiana, the value of which was 
not limited to the county in which it was granted. 

The next change in the licensing provisions of teachers came in 
1889 in the exemption from examinations” of all who had taught six 
consecutive years and had a two-year license so long as they continued 
to teach in the county issuing the license. In case the teacher missed 
one year of teaching, the exemption terminated. In case the teacher 
desired to teach additional or higher subjects than those of the last 
license, an examination in the additional subjects was required. Four 
years later, the law was changed to give the county superintendent 
discretion™ to terminate the exemption in case the teacher failed to 


1° 1883, Indiana Laws, 53d Regular Session, Ch. 26, pp. 30-1. 

Sec. 1. Be it enacted by the General Assembly of the State of Indiana that a 
trustees shall-employ no person to teach in any of the common schools of the state 
unless such teacher shall have a license to teach issued from the proper state or county 
authority, and in full force at the date of employment. Any teacher who shall commence 
teaching any such school without a license shall forfeit all claim to compensation out 
of the school revenue for tuition for the time he or she teaches without such license. 
but if a teacher's license shall expire by its own limitation within the term of employ- 
ment, such teacher may complete such term of employment within the current school 
year. The said trustee shall not employ any teacher who [sic] a majority of those entitle1 
to vote at school meetings have decided at any regular school meeting they do not wish 
employed, and at any time after the commencement of any school, if a majority of such 
voters petition such trustee that they wish the teacher thereof dismissed, such trustee 
shall dismiss such teacher, but only upon due notice and upon good cause shown, but 
such teacher shall be entitled to pay for services rendered. 

111883, Indiana Laws, 53d Regular Session, Ch. 106, pp. 130-1. 

See. 1. Be it enacted by the General Assembly of the State of Indiana, that 
said county superintendent shall examine all applicants for licenses as teachers for the 
common schools of the state by a series of written and printed questions ... and if... 
the applicant is found to possess a knowledge which is sufficient, in the estimation of 
the county superintendent, to enable said applicant successfully to teach, in the common 
schools of the state, orthography, reading, writing, arithmetic, geography, English gram- 
mar, physiology, and the history of the United States, and to govern such school, said 
county superintendent shall license the applicant for a term of six months, twelve 
months, twenty-four months, or thirty-six months . .. and in examining persons for 
positions to teach in graded schools in cities and towns the county superintendent may 
take into consideration the special fitness of such applicants to perform the services re- 
quired of them .. . and all applicants, before being licensed, shall produce to the county 
superintendent the proper trustee’s certificate or other satisfactory evidence of good moral 
character ; provided, that a six months’ license shall be regarded as a trial license, and 
that no person who hereafter receives a six months’ license in any county shall be again 
thereafter licensed in said county unless he obtains a grade which shall entitle him to 
receive at least a twelve months’ license; and, provided, that any person now possessing 
a twenty-four months’ license, whose next consecutive license shall be for a term of 
thirty-six months, or any person who shall hereafter receive two licenses in succession, 
each for thirty-six months, may receive, at the expiration of such several licenses, a 
license for the term of eight years upon such an examination held by the county super- 
intendent as may be prescribed by the State Board of Education, and such license shall 
issue only upon the approval of the State Board of Education, and shall be styled a pro- 
fessional license, and shall entitle the holder to teach in any of the schools of the state. 

221889, Indiana Laws, 56th Regular Session, Ch. 40, pp. 85-6. 

131893, Indiana Laws, 58th Regular Session, Ch. 72, pp. 142-4. 
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secure a teaching position for one year. At the close of the last century, 
the power“ of revocation by the county superintendent was extended 
to include licenses issued by the State Superintendent of Public Instruc- 
tion. The teacher whose license was endangered could appeal to the 
State Superintendent of Public Instruction, and the appeal, if taken 
within five days after notice, acted as a stay of proceedings until action 
was taken by the state official. Furthermore, applicants for licenses 
could elect to have their examination papers graded” by the state 
superintendent instead of by the county superintendent. Examinations 
for teachers’ licenses were held by the county superintendent on the last 
Saturday of January, March, April, May, June, July, August, and October 
and included the studies of orthography, reading, writing, arithmetic, 
geography, English grammar, physiology, scientific temperance, United 
States history, literature, science of education and such additional sub- 
jects as higher branches of learning require.” 

The licensing powers of the State Board of Education were further 
extended in 1919 when the legislature declared the State Board of Educa- 
tion to be a state teachers’ training board and authorized” it to arrange 
for a regular system of normal school instruction throughout the state, 
to issue licenses, to revoke certificates, to determine teacher qualifica- 
tions, and, upon certain conditions, to honor teachers’ licenses issued by 
other states. In 1923, the legislature vested in the State Board of Educa- 
tion the licensing of all public school superintendents, supervisors, princi- 
pals, teachers, attendance officers, and all other regular public school 
employees.” Since 1923, the history of teacher training has been largely 
determined by the rules and regulations issued through the State De- 
partment of Education, and compliance with the valid regulations of this 
department are as effective in determining the licensee’s capacity to 
contract as were the earlier enactments of the legislature.” 


Minimum wages as a statutory element of the contract.—The state 
legislature in session during 1901 inserted a new element, that of mini- 
mum wages, into its regulation of teachers’ contracts. The law provided 
that “the daily wages of teachers for teaching in the public schools 
and attending institutes of the county and township, shall not be less 
than the amount determined by multiplying 2% cents by the general 
average of scholarship and success’” given the teacher on his highest 


41899, Indiana Laws, 61st Regular Session, Ch. 143, pp. 240-5. 

See. 9. That the county superintendent shall [have] the power to revoke licenses 
heretofore granted by himself or predecessors or hereafter granted by the State Super- 
intendent of Public Instruction, for incompetency, immorality, cruelty, or general neglect, 
by the holder, of the business of his school. Due notice of such revocations shall be given 
in writing by the county superintendent and an appeal therefrom shall lie to the State 
Superintendent of Public Instruction, and if the same be taken within five days after 
notice is given it shall operate as a stay of proceedings until the State Superintendent of 
Public Instruction shall have passed upon such appeal. The revocation of the license 
of any teacher shall terminate his employment in the school in which he may have been 
employed to teach. 

151899, Indiana Laws, 61st Regular Session, Ch. 214, pp. 488-9. 

11915, Indiana Laws, 69th Regular Session, Ch. 171, p. 627 

7 1919, Indiana Laws, 71st Regular Session, Ch. 189, pp. 753-60; 1921, Indiana Laws, 
72nd Regular Session, Ch. 110, pp. 265-70. 

%% 1923, Indiana Laws, 73d Regular Session, Ch. 2, pp. 36-50. 

” 1929, Indiana Laws, 76th Regular Session, Ch. 16, p. 33; 1937, Indiana Laws, 80th 
Regular Session, Ch. 249, p. 1175; Ch. 265, p. 1244; Ch. 250, p. 1175; see also 1933 Burns 
28-4201 to 28-4217. 

7° 1903, Indiana Laws, 63d Regular Session, Ch. 161, p. 291. 
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grade of license at the time of contracting. Only the general average of 
scholarship shall be used in determining the wages of beginning teach- 
ers." A penalty was provided for those officials contracting with teachers 
below the legal minimum wage. 

By 1920 the minimum daily wage of the teacher was determined 
according to the following table. Beginning teachers received 414 cents 
multiplied by their general average on the highest license; teachers hav- 
ing one year (minimum of six months) experience, 4%4 cents multi- 
plied by their general average; teachers with three years of experience, 
5% cents multiplied by their general average; teachers having five or 
more years of experience, 6 cents multiplied by their general average; 
and teachers exempt from taking examinations for teacher’s licenses, 
64% cents multiplied by the average of their success grade and the 
highest general average on their last license. Two per cent was added 
to the grades for attending institute, and the law further provided that 
the minimum paid to a teacher of the common schools should not be 
less than $800 per year. 

During 1930-35 economic conditions of the state forced the legisla- 
ture to readjust salaries of all state employees. Although the state 
suspended the operation of those laws determining the computation of 
the minimum daily wage of teachers, it is significant to note that the 
minimum annual income of teachers was not reduced. The minimum 
salary for the teacher of the elementary school was $800, and for the 
teacher of the high school $1,000. Subsequent laws have retained the 
minimum figures, but have provided for increases on the basis of the 
number of weeks of training and the number of years of experience. 
Since the beginning of this century,” when the state began exercising 
its authority to regulate salaries of the teachers, interrelationships have 
been established with state aid, teacher units, and apportionment of 
the common school fund, as well as with taxation. 


Laws relative to contracts in writing.—It was not until 1899 that 
the legislature required all future contracts with teachers to be in writ- 
ing and a matter of public record.“ No doubt the more progressive 
systems had been using written contracts for several years, but in many 
school districts the teachers were employed through oral agreements be- 
tween the teacher and the employing official. The law of 1921 provided 


211901, Indiana Laws, 62d Regular Session, Ch. 245, p. 561. 

221903, Indiana Laws, 63d Regular Session, Ch. 242, p. 528; 1907, Indiana Laws, 65th 
Regular Session, Ch. 101, pp. 146-8; 1911, Indiana Laws, 67th Regular Session, Ch. 77. 
p. 131; 1913, Indiana Laws, 68th Regular Session, Ch. 51, pp. 104-5; 1915, Indiana Laws 
69th Regular Session, Ch. 171, pp. 627-34; 1919. Indiana Laws, 71ist Regular Session, Ca. 
194, p. 768; 1920, Indiana Laws, 71st Special Session, Ch. 56, p. 194; 1932, Indiana Laws, 
77th Special Session, Ch. 70, p. 272; 1933, Indiana Laws, 78th Special Session, Ch. 196, 
p. 970; 1935, Indiana Laws, 79th Regular Session, Ch. 315, p. 1510. 

31899, Indiana Laws, 61st Regular Session, Ch. 111, p. 173. 

Sec. 1. Be it enacted . .. that all contracts hereafter made by and between teachers 
and school corporations of the state of Indiana shall be in writing, signed by the parties 
to be charged thereby, and no action shall be brought upon any contract not made in 
conformity to the provisions of this act. 

See. 2. For the purpose of carrying this act into effect, the school trustees of the 
several school corporations of this state shall provide a public record of uniform blank 
contracts to be carefully worded under the direction of the Superintendent of Public 
Instruction, and cause such contracts to be signed therein, which record shall be deemed 
a public record open to inspection by the people of their several school corporations. 


4—57057 
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for cancellation” of the contract by either party on 15 days’ written 
notice but this provision was repealed by the next legislature.” The 
tenure law of 1927 as amended in 1933 further modified the provisions 
of the written contract and provided that the laws concerning teachers’ 
contracts be construed as supplementary rather than amendatory.” A 
supplementary act adds to or explains the prior laws and all are to be 
construed together; whereas, an amendatory act changes or modifies the 
prior statute and, in case of conflict, the later statute controls. 


Then, through a consideration of the essential requirements of a 
teacher’s contract of employment as set forth in the successive legislative 
provisions, it is possible to gain a picture of the composite elements. 
The first statute required: (1) that contracts be in writing, (2) that 
they be signed by the parties to be charged thereby, (3) that they be 
a matter of public record, and (4) that the form be carefully worded 
under the direction of the State Superintendent of Public Instruction. 


The statute of 1921 stipulated: (1) that the teacher’s contract shall 
be in writing, (2) that it shall state the date of the beginning of the 
school term, (3) that it shall state the number of months of the term, 
(4) that it shall state the total salary and the number of payments, 
and (5) that a school month shall not be more than 20 school days. 


Then the tenure law of 1927 as amended provided that: (1) upon 
expiration of a teacher’s contract entered into after five successive years 
of service, the contract shall be deemed to continue indefinitely until it 
is terminated as provided by law, or the employee attains 66 years of 
age, or the contract is succeeded by a new contract; (2) the contract 
shall provide for the determination of the date of the beginning of the 
school term and the length of the term; (3) provisions shall be included 
for fixing the amount of annual compensation from year to year by a 
schedule which may be changed on or before May 1; and (4) contracts 
shall be in a form prescribed by the State Superintendent of Public 
Instruction. 


41921, Indiana Laws, 72d Regular Session, Ch. 91, p. 195. 

See. 1. Be it enacted . . . that all contracts made by and between teachers and 
school corporations shall be in writing; shall state the date of the beginning of the school 
term; the number of months in the school term; the total amount of the salary to be 
paid during the school year; and the number of payments that shall be made during the 
school year; provided, that in this act a month shall mean not more than twenty school 
days. 

See. 2. If, during the term of the teacher's contract, the school or schools are closed 
by order of the school corporation, or by order of the health authorities, or if, through 
no fault of the teacher, school cannot be held, such teacher shall receive regular payments 
during such time the school or schools are closed. Provided, that the schools may be closed 
for a period of not over two weeks for Christmas holidays without payment of salaries 
for teachers for such time; provided, that such closing the school for Christmas holidays 
shall not be construed to shorten the length of the school term. 

Sec. 3. Each school corporation may adopt regulations governing the payment or 
part-payment of teachers who may be absent because of sickness or because of attending 
school conventions or meetings, or because of visiting schools, or because of death in the 
immediate family, and may make such payments in accordance therewith. 

Sec. 34%. [Cancellation]. That if any teacher in the public schools of this state or 
any teacher who shali have entered into a contract to teach in any of the public schools 
of this state, shall violate the contract by resigning without giving fifteen days notice 
in writing . . . such violation shall be additional grounds for revocation of said teacher's 
license as now provided by law: Provided, however, that either party to such contracts 
may cancel the same by giving fifteen days written notice; and provided further, that 
the parties may mutually agree to a cancellation of the contract. 

Sec. 4. All laws or parts in conflict herewith are hereby repealed. 

* 1923, Indiana Laws, 73d Regular Session, Ch. 51, p. 164. 

* Teacher tenure laws since 1927 are reported in full in the appendix. See also 1933 
Burns 28-4501 to 28-4516, 
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Indefinite or permanent tenure laws in Indiana.—An effort was made 
in the teacher tenure law of 1927 to provide an equitable policy of safe- 
guarding the tenure of teachers throughout the state, whether employed 
by a township, school town, school city, or consolidated school district. 
It was believed that, after a teacher had taught five successive years 
as a probationary period, during which time the school officials should 
be able to develop the best teachers and reject the persons not suited 
to the task of teaching, a teacher should not be dismissed except for 
reasons adversely affecting efficient teaching, and that a teacher thus 
safeguarded would in turn develop into an efficient teacher, faithful 
and sympathetic to the ideals of the local and state school system. 

To accomplish the desired end, the tenure teacher’s contract became 
both definite and indefinite. The contract was definite in that it was in 
writing and contained the statutory elements of the contract plus the 
formulae from which to determine future salaries, the blanks for dates 
of the beginning and termination of school terms, and the number of pay- 
ments to be made during the year. The contract was indefinite because 
it did not state exactly on what date school would commence three or 
four years hence, or the exact number of dollars that would then be 
paid. Furthermore, the contract was to continue for an indefinite time, 
although the method of terminating it was definitely provided by the 
statute. If the teacher avoided the contract by means other than those 
provided, the license to teach was to be suspended; and if the employ- 
ing officials terminated the contract in an irregular manner, the injured 
party had an appeal to the courts. 

The best interests of the state, the school, the community, the 
children, and the teaching personnel demand that occupants of school 
positions be determined not on the basis of political patronage and 
personal whims but on merit, and the same interests demand that 
teachers who are incompetent, non-progressive, and otherwise without 
merit be excluded from the school regardless of political efficiency or 
any virtue not associated with good teaching. Experience in the applica- 
tion of the law to the many and varied conditions has provided honest 
doubts, criticism, and litigation, which in turn have been reflected in the 
subsequent enactments of 1933 and 1939. The outstanding features 
of the Indiana teacher tenure laws are as follows: 

Section 1. Definitions ——‘Any person who has served or who shall 
serve under contract as a teacher in any school corporation in the state 
of Indiana for five or more successive years, and who shall hereafter 
enter into a teacher’s contract for further service, shall become a perma- 
nent teacher of the school corporation.” The legislature in 1933 amended 
the act so as to omit the teachers of township schools from the pro- 
visions of the tenure law. It should not be inferred, however, that 
township teachers are less needy of tenure protection than teachers 
of a school town or city. A step toward the protection of non-tenure 
teachers was taken by the 1939 legislature which provided for a con- 
tinuation of the employment relation for the ensuing year unless the 
teacher was notified to the contrary on or before the last day of the 
school term and in no instance later than May 1. 

The indefinite contract is the employment relationship entered into 
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between the teacher and the school town or city after five successive 
years of service and upon the expiration of a definite contract between 
the parties. A permanent or tenure teacher is one who is entitled by 
law to an indefinite contract. The contractual relationship between such 
a teacher and the school in which he is employed possesses the elements 
of the statutory enactments relative to contracts in writing plus certain 
other conditions, such as provisions for the annual determination of the 
date of the beginning and ending of the school term and provisions for 
the annual salary and salary schedule. The salary schedule may be 
changed by May 1 of any year, to become effective at the beginning 
of the following year, provided that the teachers affected by the change 
shall be supplied with a copy of the revised schedule within 30 days 
after its adoption. The indefinite contractual relation terminates when 
the teacher becomes 66 years of age, unless the parties have entered 
into another contract or terminated the indefinite one by mutual agree- 
ment or as provided in Section 2. 

Section 2. Cancellation of the indefinite contract.—Any indefinite 
contract may be cancelled only in the following manner: The teacher 
is to be notified in writing (not less than 30 days or more than 40 days) 
before the date set for consideration of cancellation, as to the date, time, 
and place where the action is to take place. If the teacher so requests 
in writing (within five days after receipt of the notice), the board must 
furnish a written statement of the reasons for the proposed cancella- 
tion and the teacher may also request in writing (within 15 days after 
the notice) a hearing before the school board. The hearing cannot be 
held until the teacher has had at least five days’ notice of the time and 
place set for the hearing. Whether or not a hearing is requested, the 
contract cannot be cancelled before the date originally set for the con- 
sideration of cancellation. The legal causes for termination are: (a) 
incompetency, (b) insubordination (which shall be deemed a willful re- 
fusal to obey the school laws of this state or reasonable rules pre- 
scribed for the government of the public schools of such corporation), 
(c) neglect of duty, (d) immorality, (e) justifiable decrease in the num- 
ber of teaching positions, and (f) for other good and just cause, but 
may not be made for political or personal reasons. 

Immorality or insubordination are grounds for immediate cancella- 
tion, but cancellation based on other grounds occurs at the end of the 
school term. The school board by a majority vote may cancel the contract 
after compliance with the statutory procedure and after such compliance 
has been properly recorded in the records of the school corporation. In 
the original law the teachers of a township school could appeal to the 
county superintendent within five days. However, in the case of the 
school board in school cities and towns, the action of the school board 
is final; this provision has not been changed by the amending statutes. 

Section 3. Investigation of qualifications of prospective appointees.— 
Except for revision to omit township schools and schools having no 
superintendent, no important alterations have been made in Section 3, 
which requires the school superintendent (within ten days after a re- 
quest) to report to the school authorities on the applicant’s preparation, 
experience, and license. 
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Section 4. Cancellation by the teacher.—Unless by mutual agree- 
ment, no teacher may cancel an indefinite employment relation during 
the school term nor for a period of 30 days prior to the beginning of 
the term. At any other time the teacher may lawfully terminate the 
employment relation on five days’ notice. Failure to comply with the 
provisions of Section 4 authorizes the state superintendent to suspend 
the teacher’s license for a period up to one year. 

Section 5. Leave of absence.—Subject to the rules and regulations 
of the school corporation, the teacher may request a leave of absence, 
for a period up to one year, for study, professional improvement, 
physical disability, or sickness. The school board, without a request by 
the teacher, may place a tenure teacher on leave for one year or less 
in case of physical disability or sickness, but in case of the unrequested 
leave the teacher has the right of a hearing as provided in Section 2 
of the act. 

Section 6. Construction of the statute——The teacher tenure law 
shall be construed as supplementary to the teacher contract law of 
1921, which requires contracts to be in writing in a form prescribed by 
the State Superintendent of Public Instruction. 

The legislature of 1939 found it necessary to restate the provision 
that tenure teachers shall not be discharged or have the indefinite con- 
tract cancelled except upon the grounds enumerated in the law and in 
the manner provided in the act by virtue of which such teacher became 
a permanent teacher. Upon the unlawful refusal of the school corpora- 
tion to retain the permanent teacher, the employee may bring an action 
in mandate for reinstatement.” 


Contracts with non-tenure teachers.—Those teachers who have at- 
tained indefinite tenure status under either the law of 1927 or the 
amended law of 1933 have their contractual relationships determined 
according to the laws and judicial interpretation thereof whereby they 
acquired the protected status. But all teachers who have not and cannot 
acquire permanent status are employed by contract from year to year 
or for longer terms. In accordance with a law (effective June 14, 1939), 
all contracts with teachers (except tenure teachers) are to continue for 
the next succeeding year unless the school teacher shall be notified, in 
the manner provided for by the law, that such contract will not be 
renewed. 


“7 See Appendix. 








CHAPTER III 


APPLICATION OF LAWS RELATIVE TO TEACHER 
TENURE AS REVEALED BY APPEAL CASES 


The preceding chapter outlined the legislative enactments relating to 
teachers. This chapter gives the interpretations of those enactments and 
decisions rendered by the courts. To a limited extent the outlines of 
Chapters II and III are parallel. 


MAKING THE CONTRACT 


Oral and written contracts to teach.—For a number of years the 
Indiana teacher was employed to teach the relatively short term of 
school at the will of the voters of the school meeting. The agreement 
was oral, and when a majority of patrons became dissatisfied with the 
teacher they could petition the trustees to dismiss him. Later, the teach- 
er was protected by a law requiring that “good cause” be shown before 
dismissal. Of course, in localities where the schools developed more 
rapidly, good management required the trustees and school board mem- 
bers to reduce to writing their agreements with teachers. Consequently, 
throughout the state there were divergent practices of employing teach- 
ers. There were oral agreements and written agreements of different 
forms which, because of different interpretations and practices, pro- 
duced misunderstandings and subsequent litigation.’ The courts sustained 
actions for breach of a verbal contract; however, the importance in 
reducing the agreement to writing was recognized, as Judge David 
speaking in an action on a verbal contract said:’ 


The writer not only agrees with Judge Elliott that “there is 
much reason for scrutinizing with care contracts made so far in 
advance of the opening of the school year as was that here sued 
on, and sound policy requires that the term should be so definitely 
fixed and made known that all interested may have full and reliable 
information,” but is also of the opinion that sound policy requires 
that the law making power should prescribe that when the minds 
of the parties meet as to the terms of such contract, the same 
should be reduced to writing and signed before the school corpora- 
tion shall be held liable in damages for the subsequent violation 
thereof by the officer. In the absence, however, of such statutory 
provision we are of the opinion that the complaint states facts 
sufficient to withstand the demurrer. 


The state legislature, meeting in 1899, enacted the first law requir- 
ing that hereafter all contracts between teachers and school corpora- 
tions should be in writing and the State Board of Education should pro- 
vide a blank contract form. The enactment of the statute terminated the 
right of the teacher to recover on the theory of an implied contract 
for acceptance of services rendered. In a case in which a teacher sought 
to recover compensation for services rendered at the alleged request of 


' School Town of Rochester v. Shaw (1884) 100 Ind. 268. 
? Jackson School Twp. v. Shera (1893) 8 Ind. App. 330, 35 N.E. 842. 
5 Fairplay School Twp. v. O'Neal (1899) 127 Ind. 95, 26 N.E. 686. 
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the school trustee, the court denied recovery‘ by reaffirming the rule that 
the township trustee is a special agent, possessing only statutory powers, 
who can bind the township only when so authorized by statute, and when 
done in the manner provided, and that all who deal with him must, at 
their peril, take notice of the extent of his authority, because to hold 
otherwise would nullify the statute by enabling school corporations to dis- 
regard the statutory provisions of employment. The teacher argued that 
the trustee had authority to contract for the services sued for, and the 
township had received benefit of the services. Therefore the teacher 
should recover on the theory of an implied contract and liability should 
not be avoided when the contract was not entered into as provided by 
statute. This argument the court denied, although in earlier cases an 
implied contract had been found where the officials had improperly 
exercised their power and where goods had been sold, delivered, and 
received by the municipal corporation. 

From the Indiana appeal cases it would seem that the contract, to 
be valid, need not be in the form approved by the State Superintendent 
of Public Instruction so long as all the elements required by the statutes 
of 1899, 1921, 1927, 1933, and related statutes’ are present or are 
capable of definite determination from the related writings and show a 
substantial compliance with the statute.° 


Unfilled blanks, incomplete contracts, and reformation of contracts to 
teach.—Whether an unfilled blank or an incomplete contract will fail in 
the courts depends upon the nature and intention of the omission. In 
Atkins v. Van Buren School Twp. (1881) 77 Ind. 447, the teacher and 
the trustee signed a contract in March for the school term to begin in 
September. The contract, otherwise complete, stated that Atkins would 
superintend “and teach grade number 1 in said school for a term of...... 
weeks, of five days each, for the sum of $4.50 per day, commencing on 
a eee ean: day of September, 1877.” When school opened in Sep- 
tember the trustee had hired another person for the same position. In 
a suit for breach of the alleged contract the teacher was awarded nominal 
damages only. The court said: 


In support of the ruling of the court below, it is claimed that 
the alleged contract, by reason of the unfilled blanks, is incomplete, 
and affords no ground on which the appellant [teacher] can predicate 
a claim for damages; and, second, that the contract was made in 
advance of the apportionment of the school fund. . . . Without con- 
sidering the second objection, we think the first well taken. The 
complaint shows on its face that neither verbally nor in writing had 
the parties come to a complete understanding. The blanks were 
left in the writing, not from mistake but purposely, because the 
parties were not ready to fill them. The writing contains no 
agreement that the blank shall thereafter be filled, in accordance 
with any defined or definable rule or ascertainable facts. There is, 
it is true, an averment that the employment was to be for the 


*Lee v. York School Twp. (1904) 163 Ind. 339, 71 N.E 956; Taylor v. School Town 
of Petersburg (1904) 33 Ind. App. 675, 72 N.E. 159; School City of Evansville v. Hickman 
(1911) 47 Ind. App. 500, 94 N.E. 828. 

5 Marion School Twp. v. MeclIlree (1939) 215 Ind. , 21 N.E.(2) 412. 

* Leach v. Rains (1897) 149 Ind. 152, 48 N.E. 858; Hall v. Delphi-Deer Creek Twp. 
School Corporation et al., (1933) 98 Ind. App. 409, 189 N.E. 527; but see Taylor v. School 
Town of Petersburg (1904) 33 Ind. App. 675, 72 N.E. 159; Board of School Commissioners 
of Indianapolis v. State ex rel. Wolfolk (1936) 209 Ind. 498, 199 N.E. 569. 
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school year, but it is also averred that all the material parts of the 

agreement were reduced to writing, and there is nothing in the 

writing which requires the blanks to be filled for one term rather 
than for another. 

If treated as a contract of employment for an indefinite time, 
the appellant could claim no more than nominal damages for the 
breach of the agreement. There is no available error in sustaining 
a demurrer to a complaint which is good for such damages only. 
In another instance the teacher and trustee contracted orally for 

the teacher to teach during the ensuing year on the same basis as 
during the previous term. In a suit for salary due the second year the 
plaintiff testified: “Two dollars is what he paid, I think. That is what 
he paid me the previous year.” The court, in denying recovery, stated: 

The fact that the appellee [teacher] received $2.00 per day for 
the days actually taught by him in school number two in said town- 
ship, for the school year 1896-97, cannot be regarded as any criterion 
that he was to receive the same compensation for teaching school 
number four, in said township for the school year 1897-98. While 
the evidence shows that the appellee and township trustee had 
several conversations relating to the former’s employment to teach 
... it is clear that the minds of the parties never met as to the 
terms of the contract, and that no contract was ever made between 
them. 

When an error has been made in filling the blanks of the contract so 
as to state incorrectly the intentions of the parties, parol evidence has 
been admitted to show the actual length of the term,* or the proper 
date of the term,” or to correct the improper name of the teacher,” or 
the date of execution." If the contract appears to be between the 
teacher and the civil authorities, the contract may be reformed so as to 
bind the proper corporation.” If only a reformation of the contract is 
desired, the teacher should make a demand for a correction, but if an 
enforcement is requested as well as a reformation, no prior demand for 
reformation is required. 

The tenure law of 1927 made provisions for an indefinite contract 
with permanent teachers. The Indiana Supreme Court had interpreted 
the relationship of employment of the permanent teacher to be pri- 
marily statutory, rather than contractual, and therefore the remedy for 
the improperly dismissed tenure teacher was an action in mandate to 
secure reinstatement rather than damages.” But when the United 
States Supreme Court declared the teacher’s relationship to be con- 
tractual,“ the Indiana courts were forced to apply contract laws of the 
state to the indefinite contract. The terms definite and indefinite in con- 
tract law have different meanings, and to admit an agreement to be 
indefinite is at once to cast a suspicion upon its enforceability. The law 

7 Jackson School Twp. v. Grimes (1900) 24 Ind. App. 331, 56 N.E. 724. 

* Henry School Twp. v. Meredith (1904) 32 Ind. App. 607, 70 N.E. 393. 

* School City of Evansville v. Hickman (1911) 47 Ind. App. 500, 94 N.E. 828; Marion 
School Twp. v. Carpenter (1894) 12 Ind. App. 191, 39 N.E. 878. s 
” Taylor v. School Town of Petersburg (1904) 33 Ind. App. 675, 72 N.E. 159. 

" Ratcliff v. Dick Johnson School Twp. (1932) 204 Ind. 525, 185 N.E. 143. 

“Sparta School Twp. v. Mendell (1894) 138 Ind. 188, 37 N.E. 604; Ratcliff v. Dick 
Johnson School Twp. —_ 204 Ind. 525, 185 N.E. 143; School City of Evansville v. 


Hickman (1911) 47 Ind. App. 500, 94 N.E, 828; but see Greensboro Twp. v. Cook (1877) 
58 Ind. 139. 


* % School City of Elwood et al. v. State ex rel. Griffin et al. (1932) 203 Ind. 626, 180 
N.E. 471. 


“ Indiana ex rel. Anderson v. Brand (1938) 303 U.S. 95, 58 Sup. Ct. 443. 
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cannot subject a person to a contractual duty or give another a con- 
tractual right unless the agreement between the parties is definite 
or readily ascertainable from the facts of the agreement. Once the 
rights and obligations are definite, the courts may properly order per- 
formance or award damages, but if the contract is indefinite as to its 
terms it cannot be enforced either against the teacher or the school 
corporation. Therefore, it has been held that the indefinite status will 
not in itself support a claim in law for compensatory damages, but 
it may sustain an action in equity to compel the school corporation to 
recognize the permanent teacher and give a contract definite in its 
terms." On the definite contract the improperly dismissed tenure teacher 
may maintain an action for damages” or reinstatement.” 


Minimum wage law and minimum school terms as part of the con- 
tract.—The bargaining power of the school corporation has been re- 
stricted by the state law which regulates the minimum wages to be paid 
to teachers. Despite the penal statute for contracting for services at a 
lower figure, attempts have been made to evade the statutory regula- 
tions. The first case involving non-compliance with the statute came 
before the Appellate Court in 1911. From the complaint it appears that 
the school corporation entered into an agreement with the teacher to 
pay $35 per month for ten months instead of $45.50 per month, which 
was her legal minimum salary. The court said:" 


By the statutes under consideration, the minimum wages of 
teachers in the public schools are fixed by law, and are no longer 
a subject for negotiation or contract. The school officer and the 
teacher may contract for a compensation to be paid to the teacher, 
greater than the minimum wages fixed by law if they so elect, but 
they cannot contract for less. Any effort to contract for less wages 
is absolutely void as to the amount stated, since the law writes 
into every such contract the minimum compensation provided by 
statute. This statute is to be construed in much the same way as 
the statute fixing the maximum rate of interest. ... There is some 
analogy between the statute under consideration, fixing minimum 
wages of teachers, and the statutes of the United States, providing 
for the fixing of freight rates of common carriers by the Interstate 
Commerce Commission. ... If the rate charged corresponded with 
the established schedule, it was lawfully charged. If it did not so 
correspond, it was unlawfully charged and the excess may be re- 
covered. 


The teacher, by entering into a contract to teach for a com- 
pensation less than that which the statute prescribes is not in pari 
delicto with the school officer who exacts such a contract. Under 
certain circumstances the court will relieve a party to a contract 
which the other was prohibited from making. 


The fact that the school corporation does not have sufficient funds 
to pay the minimum wages does not excuse non-compliance with the 
statute, because:” 


The legislature, in its wisdom, intended to make the duty one 
of the highest concern, both on the part of the trustee and on the 


15 Lost Creek School Twp. v. York et al. (1939) 215 Ind. , 21 N.E.(2) 58. 
1% Marion School Twp. v. MclIlree (1939) 215 Ind. . 21 N.E.(2) 412. 
7 1939, Indiana Laws, 8ist Regular Session, Ch. 115, pp. 730-2; in effect June 14, 


1939, 1 p.m. 

18 School City of Evansville v. Hickman (1911) 47 Ind. App. 500, 94 N.E. 828; see 
also Harmony School Twp. v. Moore (1881) 80 Ind. 276. 

1” Rutherford School Twp. v. Craney (1912) 51 Ind. App. 236, 99 N.E. 485. 
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part of the parent or guardian, and left no discretionary power 
in anyone, so far as the minimum term of school is concerned and 
so far as the minimum wage is concerned. To this extent, at least, 
it may be correctly stated, that the legislature has furnished the 
contracts which the several trustees must sign with the teachers 
of the township public schools. . . . The statute also provides that 
the school trustees of the several townships, towns and cities shall 
have power to levy annually a tax not exceeding fifty cents on each 
hundred dollars of taxable property and twenty-five cents on each 
taxable poll . . . and the revenue arising from such tax levy shall 
constitute a supplementary tuition fund, to extend the term of 
school in said townships (Acts 1903, p. 409). ... It is possible, per- 
haps, that conditions might arise in some township in the state 
whereby such township would be unable, under the provisions of the 
law, to create school revenues sufficient to continue the schools for the 
minimum period, and the township trustee might thereby be excused 
for conducting such schools for a less term, but no such facts are 
averred in the answer, and likewise no averment which could in any 
wise be construed to constitute a defense to the action for the 
minimum wage due the appellee [teacher]. 


If the trustee and teacher contracted at a higher salary than the 
statutory minimum wage for teachers, the sum in excess of the minimum 
wage could not be collected unless the funds were available and appor- 
tioned. The lack of funds and failure of apportionment is a good defense 
in a suit against the school township for wages in excess of the mini- 
mum.” In a case involving the question of wages in excess of the 
minimum the court said:” 


It has been held... that the minimum wage which must be paid 
the teacher and the minimum school term are matters definitely 
fixed by statute, which cannot be reduced by a contract with the 
trustee, and to this extent the legislature has made the contract 
for the parties. But as to the excess of pay over these minimum 
requirements all such contracts must be held to fall within the pro- 
visions of the township reform act. By that act it is provided, 
“The trustee shall . . . present a detailed and itemized statement 
in writing of his estimated expenditures for which the appropriations 
are asked, specifying the number of teachers necessarily employed, 
their salaries respectively, . . . The advisory board shall have full 
power ... to appropriate for any purpose a sum not greater than 
that estimated in the items therefor.” See 9593 Burns 1908, Acts 
1899, p. 150, sec. 4. Upon a special call of the township trustee... 


said board may . . . determine whether an emergency exists for the 
expenditure of any sums not included in the existing estimates and 
levy. 


The answer not only shows the executing of the contract at a 
time when the trustee did not have sufficient funds on hand to meet 
it, and that sufficient funds were not available from all sources pro- 
vided by law from which school funds are derived . . . but that the 
contract sued on was unauthorized and wholly without the power 
of the trustee to execute. 


Necessity of corporate action.—The school trustees or the members 
of the school board of a town or city when meeting at a regularly called 
meeting constitute a legal entity. It is in this capacity and manner that 


* Sparta School Twp. v. Mendell (1894) 138 Ind. 188, 37 N.E. 604; see also 1933 
Burns 65-301. 

21 Mitchelltree School Twp. v. Baker (1913) 53 Ind. App. 472, 101 N.E. 1037; see also 
Harney v. Wooden and another (1868) 30 Ind. 178. 
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the officers act for the school corporation. The purpose of the require- 
ment of corporate action is to provide for a discussion of the merits and 
objections of any proposed action and thereby to agree upon the plan 
considered best for the welfare of the school. Corporate action not only 
reduces personal influence to the minimum, but it is believed that the 
combined knowledge and experience of all the members is superior to 
that of any one member. This does not mean, however, that all the 
action pertaining to the formality of contracting must take place at a 
board meeting, because in the School Town of Milford v. Zeigler (1890) 
1 Ind. App. 138, 27 N.E. 303, the school town, in a suit for breach of 
contract, claimed that the contract was invalid because it was signed by 
the several trustees at different times and therefore was not entered into 
as a board. But the court said: 


The signing of the contract at different times can have no mate- 
rial effect upon the question, as the complaint alleges that the board 
in session passed an order, entered of record, employing the appellee 
[teacher] to teach the schcol, and this is not controverted by the 
answer. There was an employment, and the subsequent signing at 
different times by the trustees so signing made no difference. 


In another case the school board signed an order for the employment 
of teachers and directed the superintendent to prepare the contracts, 
which he did. In a subsequent suit against the corporation there was an 
attempt to hold these contracts void because of delegated authority. 
But the court did not agree and said:” 


We recognize that the school trustees could not delegate author- 
ity to make a contract, but the complaint does not allege facts which 
warrant this conclusion. The written order provided that this appel- 
lant [teacher] be employed as a school teacher at the salary indi- 
cated, and “instructed” its superintendent to make the contract there- 
for. The actual making of the contract was by the school board when 
it, by its signed order, employed appellant at the salary indicated; 
this, together with the executed contract prepared for her, embody- 
ing the terms of the statute, constitutes a valid contract; and was 
not an attempt by the school board to delegate its authority. 


Not only are the school officials incapable of delegating their au- 
thority, but they can be ordered to perform their statutory duties. If 
the trustees or board members refuse to perform the legal duties im- 
posed on them by law, or if they are unduly influenced by other persons 
and conditions, they are subject to an action in mandate, to the penal 
statutes, or to removal from office. The case of a trustee who allegedly 
advised prospective teachers to see his wife as he would act on her 
recommendations and approvals was sufficient to sustain the removal of 
the trustee from office in Weatherholt v. State of Indiana (1936) 209 Ind. 
525, 199 N.E. 713. In sustaining the judgment of removal the court held: 

It was the duty of the trustee to select and employ teachers 
and to consider applications for employment without demanding 
that any compensation for so doing should be paid to him, or to any 
member of his family, or to any other person. A refusal to consider 
applications for the position as teacher until an unlawful condition 
was complied with was a refusal to perform an official duty per- 
taining to his office. If an officer whose duty it is to act refuses to 


= Hall v. Delphi-Deer Creek Twp. School Corporation et al. (1933) 98 Ind. App. 409, 
189 N.E. 527. 
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act until a sum of money is paid to him, or to someone else, he has 
refused to do his duty, and it does not suffice to say that he after- 
wards did the thing which it was his duty to do after compensation 
had been paid to him or to some other person at his request. 


Part-time and substitute teachers.—If the statutory requirements 
of a contract are properly executed, a part-time teacher may become a 
tenure teacher. The status of part-time and substitute teachers was be- 
fore the court in Board of School Commissioners of Indianapolis v. State 
ex rel. Wolfolk (1936) 209 Ind. 498, 199 N.E. 569. In this case the 
teacher had taught as a substitute teacher during one of the five proba- 
tionary years (1927-28) under an agreement as follows: “You are ap- 
pointed to the position of part-time teacher . .. for the school year 
1927-1928, at a salary ... of $2.00 per period taught. Please show this 
to your principal.” Thereafter for four years the teacher served under 
a regular written contract. The court held that she was not entitled to 
count the year of 1927-28 as one of the five years essential to a perma- 
nent tenure status because the agreement did not comply with the statu- 
tory elements essential to a contract. 

Then in Sherrod v. Lawrenceburg School City et al. (1937) 213 Ind. 
392, 12 N.E.(2) 944, a teacher for more than six years had contracted 
regularly to teach music about twelve days each month. When offered 
a contract at a reduced salary, the teacher brought suit because the 
salary had not been reduced according to the statutory procedure. The 
school corporation contended that the teacher was not a tenure teacher 
because she was a part-time teacher and therefore her salary was not 
protected by the teacher tenure law. The court said: 


There can be no merit in this contention. She was not an occa- 
sional teacher, who taught intermittently as a substitute or other- 
wise. She was a regular teacher. The law does not require that teach- 
ers shall teach every day, or every hour of every day. Such a sub- 
ject as art or music may require fewer hours of teaching. This is in 
the discretion of the school authorities. But the appellant [teacher] 
was undoubtedly regularly employed, teaching the same subject a 
given number of days per month, over a period of years, and must be 
considered a regular teacher. The statute . .. provides that all 
teachers’ contracts shall be in writing, shall state the date of the 
beginning of the school term, the number of months in the school 
term, the total amount of salary to be paid during the school year, 
the number of payments, . . . and provides that . . . “a month 
shall mean not more than twenty (20) school days.” ... Nothing is 
seen in the statute which prevents such teachers from attaining 
tenure status. 


The teacher must not only be employed under a regular contract 
during the probationary period in order to attain tenure status, but must 
enter a contract for further services for the next term. The question 
of a lapse of time between the successive contracts was presented in 
Miller v. Barton School Twp. (1939) 215 Ind. —, 20 N.E.(2) 967, where 
the teacher who had taught five successive years and then, after a lapse 
of four years, entered into another contract and claimed to be a tenure 
teacher. The court held that such construction of the law was erroneous 
because a teacher might conclude to engage in another pursuit for a 
period of years, and then, through a friendly school official, contract for 
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further service and thereby become a permanent teacher. Such con- 
struction of the statute cannot further the interest of the public schools. 


THE CAPACITY TO CONTRACT 


Persons contracting, as well as the contract itself, are subject to 
restrictions of law and public policy. Certain persons are incapable of 
entering into contracts which the courts will enforce, or for the breach 
of which the courts will award damages. In the contract to teach, the 
principal parties are the teacher and the school corporation of the state, 
represented by the school board or the trustee. 


The teacher’s capacity to contract.—Very early in the history of 
Indiana schools the state required the teacher to possess a certificate or 
license granted by the proper authority, either the county examiner, the 
county superintendent of schools, or the State Superintendent of Public 
Instruction. The Indiana Supreme Court, deciding Harrison School Twp. 
v. Conrad and others (1886) 26 Ind. 337, stated: 


The statute expressly prohibits the employment of a teacher 
having no certificate of qualifications, 1 G. & H. 560. The officer 
having authority to employ cannot nullify this law. It was intended 
by the requirement of a certificate of qualifications to guard against 
the squandering of a sacred public fund, upon persons assuming to 
teach without being capable of performing a teacher’s duties, and 
to insure the employment of competent persons only as teachers, 
thereby making the schools useful as instruments for the education 
of the young. That an officer can, either expressly or by implication, 
set at defiance an express statute defining and limiting his official 
authority, and by doing what he is forbidden to do waive what the 
law palpably requires, is a proposition best answered by merely 
stating it. 


Furthermore the court has held that the teacher must have the 
license” before entering the contract. In Putnam v. School Town of 
Irvington (1879) 69 Ind. 80, the teacher and trustees had entered a verbal 
contract, which was later reduced to writing, to teach school beginning 
September 3, 1877. The teacher did not obtain the license until after 
signing the contract. When school began in September the new trustees 
had employed a different teacher. The ousted teacher sought damages 
for the breach. The trial court denied any right to damages, which deci- 
sion was affirmed on appeal, in the following manner: 


Section 28 of the school law [of 1865] enacts that “Trustees 
shall employ no persons to teach in any of the common schools of 
the state, unless such person shall have a license to teach, issued 
from the proper state or county authority, and in full force at 
the date of the employment; and any teacher who shall commence 
teaching any such school without a license shall forfeit all claim 
to compensation out of the school revenue for tuition, for the time 
he or she teaches without such license,” etc. 1 R.S. 1876, p. 788. 


To sustain the sufficiency of the complaint, it is contended that 
employment referred to in section 28, supra, has relation to the 
time when school begins, and not to the date of the contract of 
employment, and that, hence, if the teacher has a license to teach 


* State ex rel. Benham v. Bradt (1908) 170 Ind. 480, 84 N.E. 1084; Elmore v. Overton 
(1885) 104 Ind. 548, 4 N.E. 197 
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at the time the school is to begin, that is sufficient, notwithstanding 
the contract of employment may have been entered into previous to 
the issuing of the license. In our opinion this latter construction 
cannot be maintained. The employment thus referred to evidently 
means a commission or authorization to teach . .. and not to the 
future services to be performed under the contract. As we construe 
this section 28, a contract for employment of an unlicensed teacher 
in a common school is void by reason of the statutory inhibition 
against it, and is not ratified by the subsequent issuance of the 
license to the teacher... . 

Any other construction would give great uncertainty to the 
employment of teachers, as persons contracting in advance to teach 
might never be able to obtain a license authorizing them to take 
charge of a school. 


The necessity of having a license at the time of signing the con- 
tract has been affirmed by the Indiana Supreme Court in other cases.” 
At the time the court rendered the decisions mentioned above, the licenses 
were granted for terms of from 6 to 36 months on the basis of examina- 
tions held periodically, usually monthly, and the danger of contracting 
with unlicensed teachers as stated by the court was doubtless apparent. 
At present the method of licensing a teacher has been changed so 
greatly that there are those who believe that the term employment 
should mean at the time the teacher begins teaching, because the evil 
to be guarded against is not the making of contracts with unlicensed 
teachers, but the teaching by and payment of public funds to an unquali- 
fied teacher. The Indiana statute permitting the teacher whose license 
expired during the school term to continue teaching until the end of the 
term is a further indication that the legislature was concerned with the 
teacher’s qualifications to teach rather than to contract. The appellate 
court recognized the license as a qualification to teach in a case where 
the teacher was duly licensed to teach certain subjects at the time 
of contracting, but when school convened in the fall the trustee re- 
quested the teacher to teach subjects in which she was not licensed, 
and when she failed to secure the license in the additional subjects the 
trustee discharged her. The teacher filed suit to recover damages and 
the appellate court, in sustaining a decision in favor of the teacher, 
said in part:* 

There is no contention in this case that the contract, as made 
by said trustee and the appellee [teacher] herein was, when made, 
invalid. She was duly licensed to teach certain subjects; this, the 
trustee knew well, and we cannot impute to him any ulterior pur- 
pose or intention to evade the law in any way; we must presume 
that he intended to keep entirely within the law, that he intended, 
when he entered into the contract with the appellee that she would 
teach the subjects and only those covered by her license. If the 
contract was in all respects valid when made, by what act of the 
appellee was it rendered invalid? The record fails to disclose any 
such act on her part. If it should be declared to be the law that a 
trustee, after entering into such contract with a teacher, could 
demand of such teacher that they teach some particular subject 
not covered by the license of such teacher, and that a failure of 
such teacher to procure a license covering the subject so demanded 
of them to be taught constitutes a breach of their contract, then 


* Jackson School Twp. v. Farlow (1881) 75 Ind. 118; Butler v. Haines (1881) 79 
Ind. 575. 

% Jefferson School Twp. of Miami County v. Graves (1926) 84 Ind. App. 84, 150 
N.E, 61. 
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is the way open to any trustee to render of no effect any contract he 
may have made with any teacher. 


Teacher permits.—A more recent case which (1) inferentially 
weakens the interpretation of the statute that the statement that the 
“teacher shall have a license on the date of employment” means she shall 
have it at the time of contracting and which (2) lends support to the 
view that employment means actual teaching is Union School Twp. of 
Gibson County v. Sellers (1937) 213 Ind. 311, 12 N.E.(2) 508. The 
teacher and the school official entered inte a written contract upon the 
form approved by the State Superintendent of Public Instruction. The 
teacher possessed a valid license to teach mathematics and social sciences. 
He was assigned a class in physics, for which he held no proper license, 
but he had sufficient credit hours to secure a permit from the State 
Superintendent of Public Instruction. Upon application, the permit to 
teach physics was issued. One month later the trustee dismissed the 
teacher because he was not licensed to teach physics. In deciding for 
the teacher the court said: 


The decisive question presented by this appeal is: Whether the 
fact that the appellee [teacher] did not have a regular license to 
teach one of the subjects assigned to him, but secured a permit 
from the State Superintendent of Public Instruction to teach that 
subject is a justifiable ground to cancel the appellee’s contract. 

Section 28-4201 Burns Ann. St. 1933, section 5912, Baldwin’s 
Ind. St. 1934, Acts 1923, Ch. 11, 1, p. 36, provides: 

The licensing of all superintendents, supervisors, principals, 
teachers, attendance officers, and of all other regular public school 
employees shall hereafter be vested in the State Board of Education. 

Section 28-4204 Burns Ann. St. 1933, section 5915, Baldwin’s 
Ind. St. 1934, Acts 1928, Ch. 11, 4, p. 36, provides: 

All details not provided for in this act connected with the 
licensing of regular public school employees (the requirements as to 
academic and professional preparation for each kind and grade of 
license issued, the conversion of one kind of license into another 
kind, the issuing of permits to teach a high school branch related 
to branches for which the teacher holds a license, the accrediting 
of teacher-training institutions, the issuing of licenses on credentials, 
the exchange and renewal of licenses, the indorsement of licenses 
of other states, the acceptance of credentials from institutions of 
other states, the kind and grade of license required for given posi- 
tions, the size of elementary school requiring a principal with a 
principal’s license, etc.) shall be determined, on the recommendation 
of the state superintendent, by the state board of education. 

From the above provision it seems clear that the issuing of a 
permit to the appellee [teacher] to teach the subject of physics, 
upon a proper showing, is in the control of the State Board of Educa- 
tion. The record shows that the county superintendent of Gibson 
County made out the proper application for appellee. ... Upon this 
showing the State Board of Education through its executive officer, 
the state superintendent of public instruction, issued to the appellee 
a permit to teach the subject of physics in the public high schools 
of Indiana for the school year 1934. This fully completed the appel- 
lee’s qualifications to teach the subject of physics and the appellant 
[school township] had no right to dismiss the appellee as principal 
and teacher .. . and therefore the appellant breached its contract by 
so dismissing the appellee. 


Report of superintendent on preparation, license, and experience as 
a condition precedent to becoming a tenure teacher.—Section 3 of the 








34 BULLETIN OF THE SCHOOL OF EDUCATION 


1927 tenure law and the 1933 amendment provides that the school 
superintendent shall make a report, within ten days after a request, on 
the preparation, experience, and license of any person whom the school 
corporation is considering as an applicant. In State ex rel. Clark v. 
Stout, Trustee (1933), 206 Ind. 58, 187 N.E. 267, the school corporation 
contended that such report was a condition precedent to the applicant’s 
becoming a tenure teacher.” The court in construing the statute held 
otherwise and said: 


It is clear that section 3 contemplates that school boards and 
township trustees shall not appoint a teacher or cause a teacher 
to become a permanent teacher until they have had the advantage 
of a report on the “preparation, experience, and license” of such 
teacher. It is also made the duty of the superintendents to furnish 
such report “upon any person whom the school corporation is con- 
sidering as an applicant.” Since the school corporation . .. would 
alone know who is being considered as an applicant, the reasonable 
inference is that the request . . . for such report must come from 
the corporation. Obviously the report should be made to the school 
corporation. If the report is a condition precedent .. . it follows that 
a person with all the qualifications to teach . . . who has entered 
into a contract in good faith, may discover that his supposed contract 
is a nullity for the reason that the school board or township trustee 
and the school superintendent have failed to follow the requirements 
of section 3. ... Such a result is undesirable. ... If, however, 
the language of section 3 reasonably permits a construction which 
will avoid an unjust or undesirable result, or one that runs counter 
to the obvious general spirit and purpose of the tenure act, then 
we should adopt this construction. 

A careful study of the language of section 3 convinces us that 
it is intended to be advisory as to the respective duties of school 
boards or township trustees and school superintendents. 


We quote ... [the opinion from the office of the Attorney- 
General] with approval: “Section 3 of the tenure act apparently 
places no further duty or requisite qualification upon the teacher 
. . . to enter into a teacher’s contract. The duties ... are duties 
devolving solely upon the superintendent and the employing officials 
with a view of obtaining the skilled advice of the superintendent 
in the case of all employment contracts. Even so, however, the 
section must be treated as advisory only, since no method is pro- 
vided for enforcing it, unless it be to declare the teacher’s contract 
invalid in the event the employing official fails to comply with the 
section. . . . I do not think it was the intention that a teacher 
with a duly registered license should thus be penalized for the failure 
of the employing official.” 


The legal nature of the teacher’s license.—The Indiana Supreme 
Court discussed fully the legal nature of a teacher’s license” in a case 
which grew out of the following conditions. The teacher had taught 
school for twenty years when the county superintendent sought to 
revoke his license on the charges that the teacher refused to board in 
his school community, that he refused to attend the preliminary town- 
ship institute as well as the monthly institute and the county institute, 
and, finally that he failed to make the daily preparation necessary for 


26 See also Kostanzer et al. v. State ex rel. Ramsey (yee) 205 Ind. 536, 187 N.E. 
337; Whitlatch v. School Town of Milan (1935) 209 Ind. 75, 198 N.E. 85; Robinson v. 
School Town of Milan (1935) 208 Ind. 700, 198 N.E. 87. 

* Elmore v. Overton (1885) 104 Ind. 548, 4 N.E. 197; State ex rel. Benham v. 
Bradt (1908) 170 Ind. 480, 84 N.E. 1084. 
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successful teaching. At the hearing the charges were dismissed and the 
county superintendent then gave the teacher a success grade of 92 
per cent for the same year. The teacher then secured a twenty-four- 
month license from the state superintendent when the county super- 
intendent again brought charges to cancel the license. This time the 
teacher secured a postponement of the hearing, during which time an 
injunction was sought to stay the county superintendent. The trial 
court overruled a demurrer to the teacher’s complaint and the county 
superintendent (appellant) took an appeal. In reversing the lower court, 
the Indiana Supreme Court discussed the legal nature of a teacher’s 
license as follows:* 


The statute upon which this proceeding was founded reads as 
follows: “That the county superintendent shall [have] the power 
to revoke licenses heretofore granted by himself or predecessors or 
hereafter granted by the State Superintendent of Public Instruction, 
for incompetency, immorality, cruelty or general neglect, by the 
holder, of the business of his school. Due notice of such revoca- 
tions shall be given in writing by the county superintendent, and 
an appeal therefrom shall lie to the State Superintendent of Public 
Instruction, and if the same be taken within five days after notice 
is given it shall operate as a stay of proceedings until the State 
Superintendent of Public Instruction shall have passed upon such 
appeal. The revocation of the license of any teacher shall terminate 
his employment in the school in which he may have been employed 
to teach.” 6393 Burns 1908, Acts 1899, p. 240, 9. 

It is contended on behalf of appellee [teacher] that this sec- 
tion of the law contravenes section 12, article 1, of the state Con- 
stitution, which provides that the “courts shall be open; and every 
man, for injury done to him in his person, property, or reputa- 
tion shall have remedy by due course of law”; and also violates sec- 
tion 21, article 1, which provides that “no man’s particular services 
shall be demanded without just compensation. No man’s property 
shall be taken by law without just compensation”; and violates 
the provisions of article 3 of the Constitution by conferring judicial 
power upon a ministerial officer. 

This complaint can be held sufficient only upon the ground 
that the law in question is unconstitutional, or that the proceeding 
assailed was wholly void for want of jurisdiction over the subject- 
matter or the person of appellee. 

The constitutional questions suggested are not of a serious 
character. It must be remembered that the establishment and regu- 
lation of public schools rests primarily with the legislative depart- 
ment, and the constitutional provisions invoked by appellee were 
not designed to trammel the state in the exercise of its general 
political powers, or to impose upon the courts the duty of inter- 
posing between the legislature and the citizen in matters of purely 
governmental concern. The legislature, in the proper exercise of its 
power, has provided a general system of licenses for those who 
desire to engage in teaching and has authorized the revocation of 
any such license by county superintendents for certain prescribed 
eauses. A license has none of the elements of a contract, and 
does not confer an absolute right, but only a personal privilege to 
be exercised under existing restrictions and such as may thereafter 
be reasonably imposed. Statutes authorizing the issuance of such 
licenses are enacted to promote the good order and welfare of the 
state, and may ordinarily be repealed at the pleasure of the legis- 
lature. ... 

In the case of Doyle v. Continental Ins. Co. (1876) 94 U.S. 
535, 540, 24 L.Ed. 148, the Supreme Court of the United States, in 


23 Stone, Superintendent v. Fritts (1907) 169 Ind. 361, 82 N.E. 792. 
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speaking of licenses, said: “The correlative power to revoke or recall 
a permission is a necessary consequence of the main power. A mere 
license by a state is always revocable.” 

The statute authorizing the granting of a license may provide 
for its revocation in certain contingencies, and by accepting and 
acting under a license, the licensee consents to all conditions im- 
posed thereby, including provisions for its revocation. 21 Am. 
and rae _— Law (2d ed.), 826. 


It is our conclusion that the act in question does not assume to 
and does not deny appellee access to the courts for any injury done 
to him in his person, property or reputation, within the meaning of 
section 12, article 1, of the state Constitution. 

The enforcement of regulations enacted in the proper exercise 
of the police power of the state cannot be resisted as a taking of 
private property without compensation in violation of section 21, 
article 1, of the state Constitution. State v. Richcreek (1906) 167 
Ind. 217; Levy v. State (1903) 161 Ind. 251; City of Aurora v. West 
(1857) 9 Ind. 74. 

It is equally well settled that statutes conferring upon a 
ministerial officer or board power to issue and to revoke licenses 
are not invalid and do not clothe such tribunals with judicial power, 
and in granting, refusing or revoking any such license such tribunal 
does not exercise judicial power in violation of constitutional pro- 
visions. Spurgeon v. Rhodes (1906) 167 Ind. 1; State ex rel. v. 
Webster (1898) 150 Ind. 607, 41 L.R.A. 212. We accordingly hold 
the statute above quoted valid and constitutional, as against the 
attack of appellee. 

The remaining question is whether, in his complaint, appellee 
has shown sufficient ground to invoke the aid of a court of equity. 
In a kindred case the supreme court of New Jersey denied a teach- 
er’s right to resort to a court of law using the following language: 
“The — having ee an appointment as a teacher under 
the school law, is bound by all of its provisions, and has barred 
himself from having the propriety of his dismissal by the local school 
board reviewed in any tribunal except those specially created by the 
legislature for the purpose.” Draper v. Commissioners, etc. (1901) 
66 N.J.L. 54, 55, 48 Atl. 556. 

The rule of estoppel in this state cannot be said to be so strict 
as the New Jersey doctrine, in view of the following provision: 
“Nothing in this act, however, shall be construed so as to change 
or abridge the jurisdiction of any court in cases arising under the 
school laws of this state; and the right of any person to bring suit 
in any court, in any case arising under the school laws, shall not 
be abridged by the provisions of this act.” Acts 1899, p. 240, section 
4, section 6379 Burns 1908. 

It is the generally accepted doctrine that where a statute or 
ordinance authorizes the revocation of a license for causes enumer- 
ated, such license cannot be revoked upon any ground other than one 
of the causes specified. 21 Am. and Eng. Ency. Law (2d ed.), 826. 

The court of appeals of Kentucky regards the act of a super- 
intendent in revoking a license under the laws of that state as a 
judicial proceeding, and expressly holds that if in any case the 
superintendent is proceeding without jurisdiction, the circuit court 
has power to restrain the proceeding. Superintendent, etc., v. 
Taylor (1899) 105 Ky. 387, 390, 49 S.W. 38. We are not in accord 
with the Kentucky court in classing the action of a school super- 
intendent in revoking a license as judicial in the technical meaning 
of that word, but we do hold that he may revoke only for some 
statutory cause, and if attempting to proceed upon grounds wholly 
outside of the statute his action would be without jurisdiction, and 
upon a sufficient showing a court of equity might intervene to pre- 
vent the threatened revocation. 
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If the superintendent is proceeding to hear a charge fairly 
within the statute, and upon reasonable notice, the accused must 
follow the procedure provided in the school laws, and, if aggrieved 
by the decision of the county superintendent, prosecute an appeal 
to the State Superintendent of Public Instruction. [Authorities] 

. . Giving appellee’s rights under his license the widest effect 
allowable, the utmost he could ask or exact of the state is that pro- 
ceedings to revoke such license be made to conform to the law au- 
thorizing such revocation. 

Township and county institutes for teachers are required to be 
held, their attendance is commanded, and pay provided. Sections 
6637, 6638 Burns 1908, Acts 1889, p. 67, Acts 1901, p. 29. The 
statute quoted authorizes a teacher’s license to be revoked for 
general neglect of the business of his school. It is manifestly upon 
this ground that the charge under consideration was predicated. 

The first specification was not skillfully or aptly phrased, and 
in itself might not justify the revocation; but the complaint in- 
tended, doubtless, was not, as seemingly charged, that appellee 
[teacher], without good reason, refused to board in the school 
community, but failed to open his school at a reasonable hour, be- 
cause he needlessly boarded at a place remote from the school. 
This feature of the general charge, so far as we are advised, might 
have been amended or stricken out upon motion before the county 
superintendent. A party to a pending proceeding is not entitled 
to relief by injunction for matter from which he might obtain relief 
by motion in that proceeding itself. 22 Cyc. Law and Proc. 772. 

The second and third specifications, as well as the fourth, if 
true, show a lack of interest in his work and a general neglect 
of his duties as a teacher and of the business to which his efforts 
should be directed, and bring the charge within the terms of 
the statute, and, consequently, give the appellant [county super- 
intendent] jurisdiction over the subject-matter. Jurisdiction over 
the person of appellee is admitted by the averments of the com- 
plaint. In these circumstances the conditions under which he ac- 
cepted his license compelled him to submit to the authority of the 
school officers, and, if aggrieved by the decision of the county super- 
intendent, seek redress by an appeal to the State Superintendent of 
Public Instruction. These officers are clothed with special powers 
and charged with the duty of holding these institutes, and of labor- 
ing in every practical way to elevate the standard of teaching and 
to improve the condition of the schools. Judicial officers, howsoever 
wise, should not hastily usurp the prerogatives and functions of 
such officers, and seek to substitute their own opinions and judg- 
aoe for those of men held accountable for results in educational 
affairs. 

Tribunals established by law may not infringe upon the jurisdic- 
tion of each other, and as this court said in the case of Board, etc., 
v. Markle (1874) 46 Ind. 96, quoting from Snelson v. State ex rel. 
(1861) 16 Ind. 29: “In the present imperfect state of human knowl- 
edge, a power to hear and determine necessarily carries with it a 
power which makes the determination obligatory, without reference 
to the question whether it was right or wrong. If this were not so, 
the judgment or determination of any court would be of no particu- 
lar value. It might be attacked or avoided at pleasure, upon the 
ground that the court or judge had committed an error.” 

If questions affecting the competency and general conduct of 
teachers may be indiscriminately taken from the determination of 
school tribunals and submitted to courts and juries, learned or 
unlearned, as they may be, no discipline or harmonious system 
can be preserved, but the fate of a teacher may be made to depend 
upon his pronunciation of such words as Cuba and America, as ex- 
emplified in the case of Carver v. School Dist. [(1897) 113 Mich. 
524, 71 N.W. 859]. 
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Jurisdiction of the county superintendent being shown, the 
allegations with respect to his bias and want of judicial capacity 
are without force. He must answer to the body responsible for his 
election for the manner in which he discharges his duties so long 
as he keeps within his legitimate sphere. The complaint is not suf- 
ficient to invoke equitable relief, and appellant’s demurrer thereto 
for want of facts should have been sustained. 


The contracting capacity of the officials—The public schools of In- 
diana are state institutions, although the actual conduct and manage- 
ment is left to the township, school town, and school city officials who 
comply with the standards determined by the state. The Indiana Con- 
stitution of 1851 places upon the General Assembly the responsibility 
for establishing and maintaining a system of common schools. The power 
of the state in controlling the school system is more extensive than is 
generally recognized. Judge Elliott, speaking of the state’s power in 
State ex rel. v. Haworth (1890) 122 Ind. 462, 23 N.E. 946, said: 


It is for the law-making power to determine whether the au- 
thority shall be exercised by a State Board of Education, or dis- 
tributed to county, township, or city organizations throughout the 
state. With that determination, the judiciary can no more rightfully 
interfere, than can the legislature with a decree or judgment pro- 
nounced by a judicial tribunal. 


As the power over the schools is a legislative one, it is not 
exhausted by exercise. The legislature having tried one plan is not 
precluded from trying another. It has a choice of methods, and may 
change its plans as often as it deems necessary or expedient; and 
for mistakes or abuses it is answerable to the people, but not to 
the courts. 


The court said further, in Ratcliff v. Dick Johnson School Twp. 
(1932) 204 Ind. 525, 185 N.E. 143:” 

But the courts which have carried to its utmost extent the 
doctrine of local self-government have never so much as intimated 
that it exists as to a matter over which the Constitution has given 
the law-making power supreme control, nor have they gone beyond 
the line which separates matters of purely local concern from those 
of state control. Essentially and intrinsically the schools in which are 
educated and trained the children who are to become the rulers of 
the commonwealth are matters of the state, and not of local 
jurisdiction. In such matters the state is a unit, and the legislature 
the source of power. 


Territorial units of school control are frequently co-terminous and 
co-extensive with units of the civil government. For this reason and 
also because of the fact that the officers of these units may be the 
same persons, especially in the townships, difficulty frequently arises 
because the person fails to designate the official capacity in which he is 
acting. In the case Greensboro Twp. v. Cook (1877) 58 Ind. 139, a suit 
for wages due the teacher failed because the allegations stated, in part, 
that the wages were due “for twenty days teaching ... at the request 
and upon the employment of S....D...., trustee of said town- 
ship. . . .” The court held: 

» See also Follett v. Sheldon, Treasurer and Shatenberger v. Sheldon, Treasurer (1924) 
195 Ind. 510, 144 N.E. 867; Kostanzer et al. v. State ex rel. Ramsey (1933) 205 Ind. 536, 
187 N.E. 337; Arburn v. Hunt et al. (1935) 207 Ind. 61, 191 N.E. 148: State ex rel. 


Anderson v. Brand (1938) 214 Ind. 347, 5 N.E.(2) 531; State ex rel. Clark v. Stout, 
Trustee (1933) 206 Ind. 58, 187 N.E. 267. 
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Greensboro Township is the name of the civil township. The 
trustee of Greensboro Township has no authority to employ school 
teachers, and the township cannot be made liable to them, if so em- 
ployed. Greensboro School Township is the name of the school town- 
ship, and is the only authority, which, by its trustee, can employ a 
school teacher. The two corporations, both created by law, although 
they occupy the same territory and have the same trustee, are as 
distinct in their rights and liabilities as are two individuals of differ- 
ent names. They cannot perform each other’s functions nor be made 
liable for each other’s duties. ... See Jackson Twp. v. The Home 
Insurance Company, etc., 54 Ind. 184, and the cases there cited. 


The present law requiring contracts with teachers to be in writing 
and to contain certain required stipulations makes it possible for the 
court to look at the whole agreement in determining in which capacity 
the official signed. This in no way reduces the distinctions between the 
school and civil governments referred to in the Greensboro case, but 
merely makes possible the ascertaining of what the parties intended. 
The present attitude of the court was stated in Ratcliff v. Dick Johnson 
School Twp. (1932) 204 Ind. 525, 185 N.E. 148, as follows:” 


The appellee [school township] contends that the lower court did 
not have jurisdiction over the person of appellee or the subject- 
matter for the reason said contract sued upon is by and between 
appellant [teacher] and the trustee of Dick Johnson Civil Town- 
ship. The contract herein begins with this language: “This contract 
between Dick Johnson Twp., vey County, Indiana, 5 gy called 
Employer, and E. R....,” ete., and is signed by L. 
township trustee, and E. i; , teacher... . The body of 
the instrument itself shows that it was a contract between the 
school township and a teacher to teach in the public school of said 
township, and that it was such a contract that the school town- 
ship had a right to make, and the civil township did not have any 
authority whatever to make. The complaint, while not in specific 
words, requests a reformation of the contract, as she might have 
done, still she states facts in her complaint which would entitle 
her to such relief. ... It is clear that the parties fully understood 
that it was the school corporation and not the civil township that 
was bound by the contract. It also appears from the complaint that 
it was acted upon and that the appellant actually taught school 
in Dick Johnson School Township under and by virtue of this con- 
tract, and the township trustee paid [her] . . . out of funds belong- 
ing to the school township. We can see no merit in the appellee’s con- 
tention and we think there is no sound reason why, under the facts 
of this case, the contract should not be given its true interpretation 
and enforced according to the real intention of the parties. 


The school trustee and the members of the school board are agents 
of the state, and as agents, and not as principals, their authority to 
bind the principal is limited. In the matter of contracting with teachers, 
the agent must comply with the statutory directions. The tendency has 
been to delimit the powers of the trustees and board members by statutes 
and rulings maintaining certain minimum standards throughout the 
state. The question of the trustees’ authority has been before the courts 
of appeal in numerous cases, but, of those cases growing out of teacher 

*See also Jackson Twp. v. Burns (1876) 55 Ind. 186; Sheffield School Twp. v. 
Andress (1877) 56 Ind. 157; Sparta School Twp. v. Mendell (1894) 138 Ind. 188, 37 
N.E. 604; Brumfield, Trustee v. State ex rel. Wallace (1934) 206 Ind. 647, 190 N.E. 863; 
Jackson School Twp. v. —_— (1881) 75 Ind. 118; Second National Bank v. Midland 


Steel Co. (1900) 155 Ind. 55 N.E. 833; Shepardson v. Gillette (1892) 133 Ind. 125, 
31 N.E. 788; Watson v. Bernett (1939) Ind. Sup. Ct., 23 N.E.(2) 420. 
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employment relations, the courts have consistently held that the trustee 
is a special agent, possessing statutory powers, who can bind his town- 
ship only when authorized and in the manner prescribed, and that per- 
sons who deal with him must take notice of the extent of his authority. 
In a suit™ to determine the rightful teacher, after the trustee employed 
the teacher whom the voters at the school meeting had decided they 
did not wish employed, the court said that: 


The right of taxpayers of a school district to declare who shall 
be the teacher of their children is an essential element of the right 
of local self-government, and, therefore, one of high importance. 
A statute declaring such a right is one to be liberally construed to 
advance the right, and is not to be construed so as to hamper or 
destroy it.... Thus it [the statute] reads: “The said trustee shall 
not employ any teacher whom a majority of those entitled to vote 
at school meetings have decided, at any regular school meeting, they 
do not wish employed.” But we need not, and do not, rest our 
decision upon the action of the school meeting alone, for there was 
an appeal to the county superintendent and a decision by him that 
the teacher must be dismissed. . . . The statute expressly provides 
for appeals from the decision of the trustee and declares that the 
decision of the superintendent, “of all local questions relating to the 
legality of school meetings, . . . and resignation and dismissal of 
teachers shall be final.” 


The school patrons must take the initiative in determining whom the 
trustee shall employ as a teacher because, in a case in which the trustee 
in good faith entered into contract with a certificated teacher before 
the remonstrance and petition of objection was filed, the court in uphold- 
ing the contract of employment said:” 


He [the trustee] is required ... [by law] to maintain in each 
school corporation a term of school at least six months in duration; 
yet the trustee is the only person authorized to employ a teacher. 
While the wisdom of consulting with the patrons is apparent, we are 
advised of no provision of the statute which requires him to notify 
the patrons of the school of his intention to employ a particular per- 
son as teacher. .. . The contract was valid and binding in its incep- 
tion. .. . It is clear from the portion of the statute set out that the 
objections to the employment of a teacher must be made before his 
employment, for it provides that he shall not employ a teacher whom 
the patrons of the school do not wish employed. It does not refer 
to what is done, but to what may be done. It also provides that after 
the commencement of a school, a teacher may be dismissed upon 
the petition of a majority of those entitled to vote at school meet- 
ings, but only on due notice and good cause shown. 


Not only must the school official have the authority to enter the 
contract, but the contract must be executed in good faith” in accordance 
with statutory requirements. An attempt to employ a teacher by a parol 
agreement after the enactment of the statute requiring contracts with 
teachers to be in writing was invalid.“ A contract for less wages” 


*? Rumble et al. v. Barker, Trustee (1901) 27 Ind. App. 69, 60 N.E. 956. 
% School Town of Milford v. Zeigler (1890) 1 Ind. App. 138, 27 N.E. 303; State v. 
Floyd (1907) 169 Ind. 136, 81 N.E. 1153; School City of Evansville v. Hickman (1911) 
47 Ind. App. 500, 94 N.E. 828; Henry School Twp. v. Meredith (1904) 32 Ind. App. 607, 
70 N.E. 393; Keener School Twp. v. Eudaly (1931) 93 Ind. App. 627, 175 N.E. 390; 
Weatherholt v. State of Indiana (1936) 209 Ind. 525, 199 N.E. 713; School City of Brazil 
v. Rupp (1937) 104 Ind. App. 287, 10 N.E.(2) 924. 
™ Lee v. York School Twp. (1904) 163 Ind. 339, 71 N.E. 956. 
*® School City of Evansville v. Hickman (1911) 47 Ind. App. 500, 94 N.E. 828. 
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or more wages” than the statutory minimum is subject to the existing 
laws. If the contract is for a smaller sum than set by statute, that part 
of the contract is void, and if the contract is for more than the minimum 
the money must be available and the expense authorized. An attempt 
to incorporate the provisions of the teacher tenure law into the con- 
tract of a teacher in the school of the Indiana Soldiers’ and Sailors’ 
Children’s Home was invalid because the official was limited in his con- 
tracting power by the statutes governing the institution.” 

School corporations are created, altered, and dissolved under au- 
thority of the state legislature; therefore, they have a continuing exist- 
ence; but the officers elected or appointed to administer the school affairs 
serve for a fixed period of time. The continuing aspect of the school 
corporation and the temporary tenure of the agent often raise the ques- 
tion as to the extent to which an officer whose term is about to expire 
can bind the school corporation during the term of the incoming official or 
officials and subsequent reorganization of the board.* In Reubelt v. 
School Town of Noblesville (1886) 106 Ind. 478, 7 N.E. 206, the 
school board validly contracted on May 4 with the superintendent and 
teacher for the following school year, which began on September 14. In 
June a new member was elected and the board was reorganized accord- 
ing to law. The reorganized board did not approve of the contract 
and passed an order employing another person as superintendent. In an 
action to recover damages for the breach, the court held: 


The question, therefore, is not as to the authority of one board 
to bind the corporation by a contract to be performed after that 
board shall have ceased to exist, and another shall have been or- 
ganized, but whether the board of school trustees can bind the school 
corporation by contracts which are not to be performed until after 
the time when a new member of the board is to be elected. That such 
contracts of the school board bind the corporation generally, there 
can be no question. If this were not so, contracts for school furniture 
and school houses would come to an end with the expiration of the 
term of one of the trustees. 


There is nothing in the grant of power to employ teachers 
and a superintendent, which in any way limits the authority of the 
board of trustees to contracts that are to be performed during the 
existence of any particular organization of that body. ... We are 
constrained, therefore, to hold that the contract in suit is valid and 
binding upon the corporation. This conclusion is fully supported 
by the case of Wait v. Ray (1876) 67 N.Y. 36. 


The length of the term of employment of teachers and superin- 
tendents prior to the indefinite tenure laws of 1927 as amended has not 
been determined definitely by the Indiana courts.” In the case of Moon 


% Mitchelltree School Twp. v. Baker (1913) 53 Ind. App. 472, 101 N.E. 1037; Ruther- 
ford School Twp. v. Craney (1912) 51 Ind. App. 236, 99 N.E. 485; Rutherford School 
Twp. v. Arvin (1913) 54 Ind. App. 695, 101 N.E. 760. 

* Board of Trustees of the Indiana Soldiers’ and Sailors’ Children’s Home v. Wright 
(1937) 211 Ind. 264, 6 N.E.(2) 697. 

38 Sparta School Twp. v. Mendel] (1894) 138 Ind. 188, 37 N.E. 604; School Town of 
Milford v. Zeigler (1890) 1 Ind. App. 138, 27 N.E. 303; School Town of Milford v. Powner 
(1890) 126 Ind. 528, 26 N.E. 484, 

* 1893, Indiana Laws, 58th Regular Session, Ch. 36, p. 34. 

See. 1. Be it enacted that ... it shall be unlawful for any township trustee to 
contract with any teacher to teach in any common school, if the actual term of service 

. does not begin before the expiration of the term of office of such trustee. Every 
contract made in violation of the provisions of this section shall as to the township 


and school fund . be absolutely void, but such trustee shall be personally liable to such 
teacher for... damages. 
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v. School City of South Bend (1912) 50 Ind. App. 251, 98 N.E. 153, the 
school board contracted for the services of a superintendent for a period 
of three years.” Before the beginning of the second year of the contract 
the school board discharged the superintendent. In a suit for damages, 
the school board offered in defense that (1) the contract was against 
public policy, and (2) the board was without statutory authority to make 
such contract. The appellate court, in reversing the trial court’s action 
of sustaining a demurrer to the complaint, stated: 


The power thus conferred upon boards . . . to employ and con- 
tract with a superintendent, in the absence of any restriction con- 
tained in the statute, of necessity carries with it the power to fix 
some term of service or time of duration of such employment. It 
was undoubtedly competent for the legislature to place any restric- 
tions they might see fit on the board in the employment of a super- 
intendent. ... They have, however, not seen fit to do so. It must 
not be understood that there are no bounds to the discretion thus 
granted. We do not wish to be understood as holding that their 
action in the making of such contracts is not subject to review, 
and that a contract would be annulled if it was shown that the 
board had abused its discretion in making it, but we do hold that 
unless it appears that there has been a clear abuse of discretion, and 
no fraud is shown, the courts will not interfere. It is insisted, how- 
ever, that this contract is void, ... for the reason that to uphold it 
would put it in the power of one board of commissioners to bind the 
hands of its successors, and that it operates as an unwarranted 
abridgement of the . . . powers of the board. . . . It [the board] is 
a continuous body. While the personnel of its membership changes, 
the corporation continues unchanged. ... Its contracts are the con- 
tracts of the board, and not of its members. 


The capacity of the school trustees to act and to bind legally the 
school corporation by contracts with teachers entered into after the ex- 
piration of the term for which they were elected was challenged in the 
case of the School Town of Milford v. Powner (1890) 126 Ind. 528, 26 
N.E. 484, and in that of the School Town of Milford v. Zeigler (1890) 
1 Ind. App. 138, 27 N.E. 303. In these two cases there had been no 
elections or appointment of school trustees, for a period of six years, 
to succeed those selected in 1880. Those trustees continued to serve as 
school trustees until 1886, when a school election was held. The re- 
organized board sought to avoid the contracts entered into by alleging 
that the holdover trustees were usurpers and intruders. The state courts 
of final resort have both declared the alleged reasons for avoiding the 
contract unjustified. The appellate court stated in part:" 

Under these facts does it not follow, under section 3, article 15 
of the Constitution, that the school trustees acting at the time the 
contract in suit was entered into served until their successors were 
elected and qualified and that their official acts during the six years 
they served without successors being elected and qualified were 
binding upon the school town? Under the facts alleged .. . said 
trustees were officers de facto; their title could not be attacked col- 
laterally. ... The law is well settled that the acts and doings of an 
officer de facto are valid so far as the rights of the public or third 
persons, who have an interest in the acts done, are concerned, and 
that the title of such an officer, or the validity of his acts as such, 


“In the case of School City of Lafayette v. Highley (1937) 213 Ind. 369, 12 N.E.(2) 
927, the contract was for a term of five years. 

“See also City of Peru et al. v. State ex rel. McGuire (1936) 210 Ind. 668, 199 N.E. 
151. 


> 
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cannot be indirectly called in question even when he is a party to 
the record . . . [Cases cited.] 


After six years of acquiescence and approval on the part of the 
town, third persons dealing with them certainly had the right to 
presume they were at least officers de facto. 


THE CONSTITUTIONALITY OF 
INDEFINITE TENURE LAWS 

The tenure laws as class legislation——The Indiana Constitution of 
1851, Section 23 of Article 1, provides that: “The General Assembly 
shall not grant to any citizen or class of citizens privileges or immunities 
which, upon the same terms, shall not equally belong to all citizens.” 
The courts have held that the teacher tenure law of 1927 does not 
violate the privileges or immunities section of the Indiana Constitution. 
There is a general principle of law that, to be constitutional, a statutory 
classification must be reasonable and natural, not capricious or arbitrary, 
and the classification must embrace all who naturally and substantially 
belong to the class, and that there must be some interest and sub- 
stantial difference germane to the subject and purpose of the legislation 
between those included within the class and those excluded. 

The 1927 tenure law classified all teachers as either tenure or non- 
tenure teachers, the tenure teachers being those who had served under 
contract in any school corporation for five successive years and who 
had thereafter entered into a teacher’s contract for further service, the 
non-tenure teachers being all others. The appellants in School City of 
Elwood et al. v. State ex rel. Griffin et al. (1932) 203 Ind. 626, 180 N.E. 
471, contended that this was an improper basis for a classification, not 
because of the requirement of the length of time but because of the re- 
quirement of the place. The appellants insisted there was no reason for 
placing a teacher who had taught five successive years in one place in 
one classification and a teacher who had taught five years in various 
school corporations in another class. The court held, however, that the 
present weight of authority is that the legislature may properly treat 
permanency of location as evidence of professional merit and qualifica- 
tion, and that the transient teacher who has taught five years in dif- 
ferent school corporations does not possess a probationary record within 
the direct observation of the trustees comparable with that possessed 
by a teacher who for a period of five successive years has been weighed 
and tested by the trustees of the corporation in which he is to become 
a permanent teacher. The court elaborated in Kostanzer et al. v. State 
ex rel. Ramsey (1933) 205 Ind. 536, 183 N.E. 337, by saying: 

In passing upon the validity of any statute relating to the 
administration of our schools, we must recognize that the state is 
the proprietor of our public schools and that under Article VIII 
of the Indiana Constitution the power of the General Assembly 
to regulate the common school system is practically unlimited. It 
is clearly within the power of the General Assembly to fix qualifica- 
tions for teachers and to provide for an indefinite tenure of position 
conditioned upon satisfactory performance of duties. If that offends 


the equal privileges and immunities section, then the state is power- 
less to adopt civil service rules for any part of the public service. 


657057 
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We think that the section in question cannot be offended by a statute 
providing for indefinite tenure of public school teachers, conditioned 
upon satisfactory services, in the absence of any provisions which 
would exclude any citizen or class of citizens from an equal oppor- 
tunity to qualify for teaching positions or for tenure status. There 
is nothing in the tenure statute which confers upon any citizen or 
class of citizens, as such, any privilege or immunity which does not 
“upon the same terms .. . equally belong to all citizens.” 


And again the court in the case of State ex rel. Clark v. Stout, 
Trustee (1933) 206 Ind. 58, 187 N.E. 267, said: 

But in our opinion the Teacher Tenure Act is based upon the 
public policy of protecting the educational interests of the state and 
not upon a policy of granting special privileges to teachers as a 
class or as individuals. Consequently, it should not be strictly con- 
strued as against relator [teacher] but rather should be construed 
liberally to effect the general purpose of the Tenure Act since it is 
“legislation in which the public at large are interested.” 


The tenure law as amended in 1933 effectuated a reclassification of 


teachers in the public schools of the state into at least three groups, 
as follows: 


1. The teachers of township schools. Of this group there are those 
who acquired a permanent status before the 1933 modification of the 
law. These are tenure teachers today, unless the indefinite contract 
has been legally terminated. There are also the teachers of township 
schools who had not attained the permanent status prior to 1933, to- 
gether with those teachers who have been employed in the township 
schools since 1933; these teachers are not within the scope of the present 
statute and cannot attain the status of a permanent teacher with an 
indefinite contract. 

2. Teachers who have taught five successive terms in school towns, 
school cities, and certain consolidated” districts and who have then 
entered into a contract for further services with the same corporation. 

3. Teachers of school towns and school cities who have taught less 
than the required number of years to attain the status of a teacher 

with an indefinite contract. 

The basis of classification now appears to be, not the permanence 
of location, but the legal nature of the employing corporation. 

It does not matter how many successive terms a teacher has 
served the same corporation, or how efficient and successful the teacher 
has been, or how large the school system may be, the teacher cannot 
attain the status of a permanent teacher with an indefinite contract 
unless the employing corporation is a school town or school city. There 
are statutes* whereby a school township may become a school town, 
and a school town may become a school township. The change of either 
one into the other is entirely a legal matter. The school town or city 

_is managed by a board of trustees or commissioners; the township 
schools are under the direction of the township trustee and advisory 
board. In either shift the tenure possibilities of teachers would change 
accordingly. Is the present classification of teachers as tenure and non- 
tenure teachers reasonable? Does the present basis of classification em- 


® Harris et al. v. State ex rel. Allen (1937) 212 Ind. $86, 8 N.E.(2) 594. 
#1933 Burns 28-1201. 
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brace all who naturally and substantially belong to the class, and is there 
substantial difference germane to the subject of legislation between those 
included within the class and those excluded? 


Teacher tenure as creating an office with life tenure.—The Indiana 
Constitution of 1851, Section 2, Article 15, provides that “when the dura- 
tion of any office is not provided for by this Constitution, it may be 
declared by law; and if not so declared, such office shall be held during 
the pleasure of the authority making the appointment. But the General 
Assembly shall not create any office, the tenure of which shall be longer 
than four years.”“ In Kostanzer et al. v. State ex rel. Ramsey (1933) 
205 Ind. 536, 187 N.E. 337, the teacher sought an order directing the 
school authorities to reinstate her as a permanent teacher. The school 
corporation contended that mandamus was not the proper remedy unless 
the teaching position was an office; and if it was an office, the statute 
was unconstitutional, because of the constitutional provision forbidding 
the creation of an office with life tenure. The court, however, declared 
the position of the teacher to be one of employment and not an office, 
on the basis of Roth v. State ex rel. Kurtz (1902) 158 Ind. 242, 63 N.E. 
460, in which the terms office and employment were distinguished. In 
the Kostanzer case the court said: 

Officers of municipal corporations, school or civil, exercise the 
governmental powers of their respective corporations; and school 
boards or trustees of school townships as officers . . . in the 
exercise of governmental powers employ teachers to perform cer- 
tain services for the corporations. But in performing these services 
teachers do not represent the state or municipal corporations or in 
any sense exercise governmental powers. Consequently we conclude 
that the position of a teacher is an employment and not an office. 


Teacher tenure law as an unreasonable interference of the freedom 
of contract.—The Bill of Rights of the Indiana Constitution of 1851 
(Article 1) guarantees to the people “life, liberty and the pursuit of 
happiness.” It also declares that “all power is inherent in the people, 
and that all free governments are, and of right ought to be, founded 
on their authority, and instituted for their peace, safety, and well-being. 
For the advancement of these ends, the people have, at all times, an 
indefeasible right to alter and reform their government.” The Four- 
teenth Amendment to the Constitution of the United States provides 
in part that no state shall “deprive any person of life, liberty, or prop- 
erty without due process of law nor deny to any person within its 
jurisdiction the equal protection of the laws.” In the light of these two 
Constitutional provisions it was argued in Ratcliff v. Dick Johnson School 
Twp. (1932) 204 Ind. 525, 185 N.E. 143, that the teacher tenure law 
interferes with the freedom to contract and its corollary, the right to 
terminate any given contract. The court, after considering the statutory 
provisions for contracting with and terminating the contract with the 
teacher, said: 

“The General Assembly of 1923 proposed and the General Assembly of 1925 re- 
adopted an addition to Article 15, Section 2, as follows: “‘. . nor shall the term of 
office or salary of any officer fixed by this Constitution or by law be increased during the 
term for which such officer was elected or appointed.” In the election of November 2, 
1926, 1,052,994 votes were cast: in favor. 182,456; against the amendment, 177,748. On 


the basis of the decision In re Todd (1934) 208 Ind. 168, 198 N.E. 865, this amendment is 
probably in force. See also 1939, Indiana Laws, 81st Regular Session, Ch. 59, p. 404. 
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It is true that the . . . statute places restrictions upon the 
powers of a school corporation to cancel a permanent teacher’s 
contract, but such limitations upon the plenary powers of the agents 
of the state to end the contract does not within itself violate the 
constitutional provisions as to freedom of contract. The first sec- 
tion . . . provides for the employment, which imports the power 
to end the employment. But Section 2... modifies and limits this 
power by imposing a duty with respect to its exercise. ... If the 
General Assembly sees fit to impose restrictions upon its otherwise 
plenary powers to cancel a contract entered into by and between 
itself and a teacher, we think the exercise of such power is not 
prohibited by the above sections of our State and Federal Con- 
stitutions. ... [Cases cited.] 


Furthermore, the fact that the legislature saw fit to impose restric- 
tions on its otherwise plenary powers to cancel the contract does not 
invest the school corporation or the courts with authority to impose 
further restrictions or limitations.” 


Teacher tenure as contrary to public policy.—In addition to our 
written constitutions and judicial decisions, there are certain unwritten 
precepts inherent in the social and governmental philosophy that have 
developed from the same source as the common law and are called 
into force in making judicial decisions. One such general principle of 
law is “public policy,” by which no person can lawfully do that which 
has a tendency to be injurious to the public and against the public 
good” or which involves the doing of an act malum in se.“ In determining 
the question of public policy, the courts look first to legislative declara- 
tions, if any, and secondly, to judicial interpretations, where available.“ 
Under the Indiana Constitution the state is the source of power in 
public school matters which are to be exercised by the General Assembly. 
When the legislature in exercising such power by statute, as in the 
teacher tenure law, sees fit to restrict the powers, the courts will not, 
in the absence of statutory restrictions, declare such statutes void as 
against public policy.“ Therefore, the teacher tenure law is not void 
as against public policy. 


Right to rescind given to one party to the contract.—There is a 
general proposition of contract law which provides that a contract which 
does not bind both parties binds neither of them. Therefore, because 
the teacher tenure law gave the teacher the privilege to cancel the 
indefinite contract any time after the close of the school term and up 
to thirty days prior to the beginning of the next term, provided five 
days’ notice had been given, the school corporation in Kostanzer et al. v. 
State ex rel. Ramsey (1933) 205 Ind. 536, 187 N.E. 337 contended that 
neither party was bound by the contract. The court agreed with the 
general proposition of contract law, but declared further that there was 
nothing in the law of contracts to prevent one party from granting to 
the other the privilege of rescission or cancellation on terms not reserved 

* Arburn v. Hunt et al. (1935) 207 Ind. 61, 191 N.E. 148. 

* Consumers’ Oil Company v. Nunnemaker (1895) 142 Ind. 560, 41 N.E. 1048. 

“ School City of Evansville vy. Hickman (1911) 47 Ind. App. 500, 94 N.E. 828. 

** Moon v. School City of South Bend (1912) 50 Ind. App. 251, 98 N.E. 15% 


3. 
* Ratcliff v. Dick Johnson School Twp. (1932) 204 Ind. 525, 185 N.E. 143; see also 
Guilford School Twp. v. Roberts (1902) 28 Ind. App. 355, 62 N.E. 71. 
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to the other party. The tenure law stated the conditions and procedure 
whereby either party could terminate the contract. Failure to comply 
with the statutory provisions would subject the offending party to an 
accounting. Furthermore, the employer-employee relationship between 
the school corporation and the teacher was based primarily upon 
statutory requirements and not upon general contract laws which pre- 
sume the parties to be dealing with each other at arm’s length. The laws 
of the General Assembly govern both parties to the teacher tenure agree- 
ment and prescribe terms and conditions with which each must comply. 
If the teacher does not comply with the law, the teacher’s license may 
be suspended, and if the school corporation fails to comply with the law, 
it is subject to an action for damages or an action in mandate. 


Conflict with other laws.—It has been argued before the higher 
courts of Indiana that the teacher tenure law of 1927 as amended im- 
pliedly repealed certain school laws enacted prior to the tenure law and 
that the tenure law itself has been in part repealed by subsequent 
legislative enactments. It was contended that the teacher tenure act, 
being in derogation of the common and also of the statutory law of In- 
diana from the time of the organization of the state, must be strictly con- 
strued; and in the interpretation of the provisions of the act seeking 
to restrict the old and well-established rights of the school board to 
contract with teachers, any doubt or ambiguity must be resolved in favor 
of such old well-established rights.” But the court, viewing the plenary 
powers of the legislature as to schools, declared that the law should 
be construed most liberally to effect the purpose of the legislature in 
enacting the statute.” 

The question of subsequent conflicting statutes was presented in the 
case of State ex rel. Black v. Board of School Commissioners of In- 
dianapolis (1933) 205 Ind. 582, 187 N.E. 392, wherein it was contended 
that a statute giving the city school board power to employ and dismiss 
teachers and to provide rules for the schools acted as a repeal of the 
tenure law, but the court explained the difficulty by declaring that the 
statute giving power to the school board to employ and dismiss teachers 
was not applicable to tenure teachers. In case the conflict between two 
laws is irreconcilable, the latter is held to have superseded the earlier.” 
Repeal by implication is not favored and, if it can be reasonably done, 
the statutes must be construed so that both statutes will stand.” 


DISMISSING THE SCHOOL EMPLOYEE 


At common law.—In the absence of statutory authority, the courts 
have upheld the employer’s right to terminate the employment as inherent 
in the freedom to contract. The very earliest statutes in Indiana relative 


“Barnes v. Mendenhall et al. (1933) 98 Ind. App. 229, 183 N.E. 556. 

* State ex rel. Clark v. Stout, Trustee (1933) 206 Ind. 58, 187 N.E. 267. 

"2 Brumfield, Trustee v. State ex rel. Wallace (1934) 206 Ind. 647, 190 N.E. 868. 

“See also Arburn v. Hunt et al. (1935) 207 Ind. 61, 191 N.E. 148; State ex rel. 
Anderson v. Brand (1938) 214 Ind. 347, 5 N.E.(2) 531, 13 N.E.(2) 955; State ex rel. 
Jones v. Kerr, Trustee (1937) 211 Ind. 703, 5 N.E.(2) 533; Perry Twp. et al. v. State 
ex rel. Sweeney (1937) 211 Ind. 70, 5 N.E.(2) 630; Hutton et al. v. Gill (1937) 212 Ind. 
164, 8 N.E.(2) 818. 
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to the employment of a teacher by the patrons in the school meeting like- 
wise provided for means of dismissing the teacher. It was not until some 
time later that the statute required “due notice” and “good and just 
cause” for dismissal. Even then the law did not apply to the schools of 
incorporated towns. In the case of Crawfordsville v. Hays (1873) 42 Ind. 
200, the school trustees of the city employed the teacher to teach in the 
schools for the ensuing year. Before the expiration of the contract of em- 
ployment, the teacher was discharged. In a suit to recover salary due, 
the court, after reviewing the school statutes and finding none relative to 
the dismissal of teachers applicable to the case before them, continued: 


The correctness of the action of the trustees, then, in the dis- 
missal of the appellee [teacher], must be tested by the general prin- 
ciples of the law applicable to the case. It does not follow that, be- 
cause the school trustees of incorporated towns and cities are not 
authorized by statute to dismiss teachers, they have no power or au- 
thority to do so, when there is any valid reason for such dismissal. 
The relation of teacher and pupil is one of the utmost importance 
to the well-being of that generation which is soon to take the place 
of the present in the active duties of life; and too much care and 
discrimination cannot well be taken in the selection of those who, as 
teachers in our common schools, are, in a great degree, to mould 
the moral and intellectual qualities of those whose rudimentary 
culture is placed under their charge. A teacher, doubtless, like a 
lawyer, surgeon, or physician, when he undertakes an employment, 
impliedly agrees that he will bestow upon the service a reasonable 
degree of learning, skill, and care. When he accepts an employment 
as teacher in any given school, he agrees, by implication, that he 
has the learning necessary to enable him to teach the branches that 
are to be taught therein, as well as that he has the capacity, in a 
reasonable degree, of imparting that learning to others. He agrees, 
also, that he will exercise a reasonable degree of care and diligence 
in the advancement of his pupils in their studies, in preserving har- 
mony, order, and discipline in the school; and that he will himself 
conform, as near as may be, to such reasonable rules and regulations 
as may be established by competent authority for the government of 
the school. He also agrees, as we think, by a necessary implication, 
that while he continues in such employment, his moral conduct shall 
be in all respects exemplary and beyond just reproach. 

Now, if a teacher, although he has been employed for a definite 
length of time, proves to be incompetent, and unable to teach the 
branches of instruction he has been employed to teach, either from 
a lack of learning, or from an utter want of capacity to impart his 
learning to others; or if, in any other respect, he fails to perform 
the obligations resting upon him as such teacher, whether arising 
from the express terms of his contract or by necessary implication, 
he has broken the agreement on his part, and the trustees are clearly 
authorized to dismiss him from such employment. On the other hand, 
where a teacher has been employed for a definite length of time, 
and has in all respects fulfilled the contract on his part, and dis- 
charged all the obligations resting upon him as such teacher, he 
cannot be legally discharged from the employment without his con- 
sent, until the expiration of the term of his employment.” 


In another case the school city had entered into a contract with the 
teacher, which contract contained the provision that the appointment was 
made subject to the right of the board to remove the teacher from the 
position at any time upon two weeks’ notice. The following month, and 


* See also Biggs v. School City of Mt. 





Vernon (1909) 45 Ind. App. 572, 90 N.E. 105. 
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about the month before he was to commence teaching, the board notified 
the teacher of the revocation of the appointment. The teacher instituted 
a suit against the school corporation and the court sustained an award 
of damages on the ground that:™ 


By the appointment and acceptance [of the contract] a con- 
tractual relation was established. Thereupon, notwithstanding the 
contract was wholly executory, each party became bound and each 
[party] acquired rights. 

The parties to an executory contract may rescind it by mutual 
consent, but they each have a right to insist upon the maintenance 
of the contractual relation up to the time of performance, as well 
as the right to performance when the proper time arrives. It is the 
duty of one who has employed another to receive him into service; 
and if he refuse to do so without good cause, this will constitute a 
breach of contract for which an action will lie. 

It was said of one employed as a teacher and discharged before 
the time for commencement of the service, in Farrell v. School Dis- 
trict, 98 Mich. 43, 56 N.W. 1053, “She had the right to enter upon 
the service, and ‘have her competency determined by the service 
rendered.” . [Cases cited.] 


The ‘ait trustee or school official is not personally liable to 
the teacher for a wrongful termination of a teacher’s contract” unless 
his conduct is tortious” to the teacher, because the contractual relation 
exists between the teacher and the school corporation. For the trustee’s 
wrongful acts the state may oust the trustee as provided by law, but 
the school corporation must respond in damages to the teacher. In Henry 
School Twp. v. Meredith (1904) 32 Ind. App. 607, 70 N.E. 393, the trustee 
entered into a contract with the teacher to teach. This contract contained 
the provision that “this contract is to hold good as long as there are 
twelve pupils or more, or as said trustee sees fit.” The complaint alleged 
that the trustee, by counselling the patrons to send their children to an- 
other school, was able to reduce the enrollment below twelve and thereby 
satisfy the condition necessary to terminate the contract. The court, in 
affirming an award of damages in favor of the teacher equal to the bal- 
ance that would have been earned under the contract, said in part:” 

To regard him [the trustee] as having a right to end perform- 
ance under the contract, there must be some fitness in his act—at 
least such an occasion for such action as to render his conduct 


referable to the exercise of a sound official discretion, though with- 
out the consent of the teacher. 


Under statute.—In Chapter II it was shown that an early Indiana 
statute relative to dismissal of a teacher provided that the teacher once 
legally employed could not be dismissed except “for good and just cause,” 


5% The School City of Lafayette v. Bloom (1896) 17 Ind. App. 461, 46 N.E. 1016; 
see also Putnam v. School Town of Irvington (1879) 69 Ind. 80; Reubelt v. School Town 
of Noblesville (1886) 106 Ind. 478, 7 N.E. 206; School Town of Milford v. Powner 
(1890) 126 Ind. 528, 26 N.E. 484; School Town of Milford v. Zeigler (1890) 1 Ind. 
App. 138, 27 N.E. 303; Jackson School Twp. v. Shera (1893) 8 Ind. App. 330, 35 N.E. 
842; Taylor v. School Town of Petersburg (1904) 33 Ind. App. 675, 72 N.E. 159. 

% Butler v. Haines (1881) 79 Ind. 575. 





* Branaman v. Hinkle et al. (1893) 137 Ind. 496, 37 N.E. 546; White v. Kellogg 
et al. (1889) 119 Ind. 320, 21 N.E. 901. 
55 Weatherholt v. State of Indiana (1936) 209 Ind. 525, 199 N.E. 713; State v. Floyd 


(1907) 169 Ind. 136, 81 N.E. 1153. 

5% See also Union School Twp. of Gibson County v. Sellers (1937) 213 Ind. 311, 12 
N.E.(2) 508; Jefferson School Twp. of Miami County v. Graves (1926) 84 Ind. App. 
84, 150 N.E. 61; Keener School Twp. v. Eudaly (1931) 93 Ind. App. 627, 175 N.E. 390; 
School City of Crawfordsville vy. Montgomery (1933) 99 Ind. App. 526, 188 N.E. 695. 
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and a later statute added the teacher’s privilege to due notice and hear- 
ing before being dismissed. The courts have not limited the general 
definition of “good and just cause,” but they have decided each case upon 
consideration of all the circumstances which gave rise to the controversy. 
The tenure law of 1927 enumerated certain conditions upon which the 
relationship of employment could be terminated in addition to any other 
good and just cause. There is a rule of statutory construction to the 
effect that, where words of specific and limited significance in a statute 
are followed by general words of more comprehensive import, the gen- 
eral words shall be construed to embrace only such things as are of like 
kind or class with those designated by specific words, unless a contrary 
intention is clearly expressed in the statute.” This rule of construction 
placed limitations on the interpretation of the “good and just cause” 
phrase as used in the teacher tenure statute of 1927 because the statute 
also enumerated certain specific causes of dismissal. The earlier statute, 
however, merely recited that dismissal was possible on “due notice and 
for good and just cause.” The court followed the rule of limited construc- 
tion until the case of McQuaid v. State ex rel. Sigler (1937) 211 Ind. 
595, 6 N.E.(2) 547, when the majority opinion construed “good and just 
cause” of the teacher tenure law of 1927 as amended in the same way as 
the court had construed it in the school laws of 1865 and prior to 1927. 


For incompetency.—The issuance of a license to the candidate for a 
teacher’s position is an indication of that person’s preparation and 
capacity to serve the schools in a competent manner.” The alleged in- 
competency of a teacher has not been asserted as the primary issue for 
dismissal of a tenure teacher. As a statutory cause, however, incompe- 
tency has appeared in several suits along with the whole gamut of statu- 
tory causes. The courts have in numerous instances left no doubt as to 
their attitude toward the importance of competent teachers for the 
schools, and incompetency is a ground for dismissal* either at common 
law or by authority of the statute. In the case of Biggs v. School City of 
Mt. Vernon (1909) 45 Ind. App. 572, 90 N.E. 105, the court had before 
it the question of the relation of ability to maintain order and discipline 
to the competency of the teacher. In holding that failure to maintain 
discipline and order justifies dismissal for incompetency the court said: 


A teacher in accepting employment impliedly agrees that he has 
the knowledge necessary to enable him to teach the branches that 
are to be taught, and that he has the capacity, in a reasonable de- 
gree, to impart that knowledge to others. . . . Incompetency.. . 
is a relative term, denoting a want of requisite qualifications for 
performing a given act or service. The appellant [teacher] failed 
where others, under like conditions, succeeded; whether from lack of 
scholastic attainments, or want of physical and mental qualities 
which sometimes “strike terror” if they do not “inspire respect,” 
is immaterial. It does not appear that he was guilty of cruelty or 
immorality, but the fact remains that he failed in the orderly con- 
duct of the school, and had ceased to be useful in his office. The 
trustees wanted a return in the way of useful service for the public 
money, which they felt they were not getting. 

* Yarlott v. Brown (1923) 192 Ind. 648, 138 N.E, 17. 

“ Elmore v. Overton (1885) 104 Ind. 548, 4 N.E, 197; State ex rel. Benham v. Bradt 
(1908) 170 Ind. 480, 84 N.E. 1084. 

© Crawfordsville v. Hays (1873) 42 Ind. 200; Lafayette v. Bloom (1896) 17 Ind. 
App. 461, 46 N.E. 1016; Stone, Superintendent v. Fritts (1907) 169 Ind. 361, 82 N.E. 792. 
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For insubordination.—The statute provides that insubordination as a 
basis for discharging the teacher shall be willful refusal to obey the 
the school laws of this state or reasonable rules prescribed for the 
government of the public schools of such corporation. In the last 
analysis, the courts determine the reasonableness of the rules and regula- 
tions of the local school corporations. The court has held that refusal” 
by a permanent teacher to retire at the age of 70 years is not insubordi- 
nation, because the rule bears no reasonable relation to one’s ability to 
teach school. A married tenure teacher who signed her contract with 
her maiden name was subsequently charged with insubordination. The 
court held that the concealment of marriage in this instance was not 
insubordination within the meaning of the statute, by stating that:™ 


There is no contention made by the appellants [school corpora- 
tion] that the relatrix [teacher] willfully refused to obey the school 
laws of the state, or that she violated any rules prescribed for the 
government of the school, except that she did not disclose her 
marital status to the school ‘board at the time she signed her contract. 
Appellants admit ... that there was no rule adopted or prescribed 
by the board that required the relatrix to make any such disclosure. 


In a case in which the teacher was hired to teach music, dramatics, 
and public speaking, and to coach plays in two schools of the corpora- 
tion, her failure to visit the schools regularly and on schedule for a 
period of from three to five weeks was sufficient to sustain the charge 
of insubordination. The court said:” 


The instructions given by the school trustee to the relatrix 
[teacher] constituted a reasonable rule for the “government of the 
public schools of . . . school township.” The relatrix did not obey 
this rule and there was substantial evidence to support a conclusion 
that her disobedience was willful. 


Since the tenure law does not insure the teacher any particular posi- 
tion in the school corporation, the teacher may be transferred to other 
positions within the system which the teacher is licensed to serve. Fail- 
ure to obey the valid order of transfer-has been held insubordination 
within the statute.” The majority opinion of the Supreme Court in 


reversing the trial court and affirming the order of cancellation held in 
part: 


Among the charges against the appellee [teacher] is one based 
upon the alleged specific act of insubordination; the appellee’s refusal 
to accept the position of the principa! of the south side school, as- 
signed to him by the board of trustees. Insubordination is one of 
the grounds specified by the statute for the removal of a permanent 
teacher. If his refusal to accept the assignment as directed by the 
board amounts to insubordination, then this judgment must be 
reversed on that ground, if not for other grounds assigned. 

In addition to the foregoing facts there was evidence before 
the board that the appellee had counseled and abetted strife in the 
school and among the patrons; that in violation of law he had shown 
partiality in permitting one teacher to teach in the schools without 


*} Evansville v. Culver (1932) 94 Ind. App. 692, 182 N.E. 270. 

* McKay et al. v. State ex rel. Young (1937) 212 Ind. 338, 7 N.E.(2) 954. 

® Stiver, Trustee et al. v. State ex rel. Kent (1936) 211 Ind. “87 0, 1 N.E.(2) 592, 7 
N.E.(2) 181; Stiver, Trustee et al. v. State ex rel. Kent (1937) 211 Ind. 380, 1 N.E.(2) 
1006, 7 N.E.(2) 183; see also Schauss v. Robinson School Twp. (1940) Ind. App. 24 


N.E.(2) 803. 


* School City of Peru et al. v. State ex rel. Youngblood (1937) 212 Ind. 
N.E.(2) 176, 1002, 9 N.E.(2) 80. 
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a certificate or license; that he had lowered other teachers’ success 
grades solely because he considered that they were not friendly to 
him. This is admitted by his own testimony. .. . When all of these 
facts are considered in connection with the appellee’s refusal to 
accept the position assigned to him by the board, it clearly appears 
that the board was justified in holding that the appellee was guilty 
of insubordination. 


For neglect of duty.—The attitude of the courts toward neglect of 
duty, or general neglect of the business of the school, as a ground for rev- 
ocation of the teacher’s license as provided by law” is discussed by the 
court in the case of Stone, Superintendent v. Fritts (1907) 169 Ind. 361, 
82 N.E. 792, which has been set out at length in Chapter II. In Stiver v. 
State ex rel. Kent (1937) 211 Ind. 380, 1 N.E.(2) 1006, the principal 
allegedly refused to make an inventory of laboratory equipment for the 
State Department, to fill out papers which came to him as principal, to 
open and use equipment purchased for the school, and to do other things 
which were designed to increase the rating of the school. In a suit follow- 
ing the cancellation of the tenure contract, the court found that the evi- 
dence supported the charges of neglect of duty and sustained the cancel- 
lation of the contract. 


For immorality—No Indiana cases in which the morality of the 
teacher was an issue have been appealed to the higher courts of this state. 
However, at common law as well as by statute, immorality or a suspicion 
thereof in the teacher will justify immediate termination of the employ- 
ment relationship. 


Decrease in the number of available teaching positions.—A school 
corporation cannot terminate the employment of a tenure teacher on the 
statutory ground of a decrease in teaching positions if there are non- 
tenure teachers performing the work which a tenure teacher is qualified 
to perform. This question was presented to the court in Barnes v. 
Mendenhall et al. (1932) 98 Ind. App. 229, 183 N.E. 556, and the court 
said:* 


Two classes of teachers, differing in the nature of their con- 
tracts, result from the enactment of the so-called Teachers’ Tenure 
Law, as follows: First. Tenure or permanent teachers, who by 
virtue of this legislation, enjoy “indefinite contracts” which may be 
cancelled only for causes enumerated in Section 2 of the act, and 
in accordance with the procedure therein provided; Second. Non- 
tenure or non-permanent teachers who are not protected by said act 
and who do not enjoy “indefinite contracts.” 

In the cancellation of the appellant’s [teacher’s] contract the 
appellee’s [school corporation] assigned as a cause for said cancella- 
tion one of the causes recognized by said act, to wit: “A justifiable 
decrease in the number of teaching positions,” but the facts admitted 
. . » Show conclusively that the appellees misconstrued and misin- 
terpreted the law as applied to such facts. Under such circumstances 
the decision of the School Board is not final, and the courts, in a 
proper case, may correct the error made in the decision. If the con- 
tention of the appellees should prevail, then the school board would 
be given power to do indirectly what it is prohibited from doing 
directly. Such a contention . . . would permit the school board to 

* 1923, Indiana Laws, 73d Regular Session, Ch. 11, p. 36; 1933 Burns 28-4203. 


® See also Dailey v. Mendenhall et al. (1932) 98 Ind. App. 699, 183 N.E. 556: Watson 
v. Burnett (1939) Ind. Sup. Ct., 23 N.E.(2) 420. 
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nullify the so-called “Teacher Tenure Act,” by the employment of 
non-tenure teachers and the discharge of tenure teachers even 
when the non-tenure teachers were filling positions in the school 
which a tenure teacher was licensed to fill. . . . This theory of the 
law cannot prevail. 


Lack of coéperation as a good and just cause for dismissal.—The 
Indiana Supreme Court, after reviewing the evidence in the case of a 
principal who allegedly refused to codperate with the other officials, 
said:” 

It is a close question whether the evidence failed to support the 
charge of insubordination. We cannot say, however, that there was 
not sufficient evidence to support the charges of “neglect of duty” 
and “lack of coéperation.” The latter cause is not one of the statutory 
causes expressly specified. But we think it is legal cause within the 
provision “other good and just cause.” In accordance with our 
holding in State ex rel. Felthoff v. Richards [ (1932) 203 Ind. 637, 
180 N.E. 596] other “good and just cause” would include any cause 
which bears a reasonable relation to the teacher’s “fitness or capacity 
to discharge the duties of his position.” A court cannot say as a mat- 
ter of law that ability and willingness to codperate are not reason- 
ably related to the fitness or capacity of a teacher for the perform- 
ance of his duties. 


Marriage as a good and just cause for dismissal.—Prior to the tenure 
law of 1927, one case” had reached the Indiana Supreme Court in which 
the question of the marriage of a woman teacher had been urged as an 
excuse for terminating the relationship of employment. The teacher had 
represented to the trustee that she was not married and would remain 
unmarried during the school year, because the trustee had indicated his 
intention not to employ a married woman as teacher. But before signing 
the contract the teacher became married and later signed the contract in 
her maiden name. During the school term the trustee learned of the 
change in the teacher’s status and rescinded the contract. In a subse- 
quent suit, the decision was against the teacher, not on the relation of 
the marital condition to teaching but upon the misrepresentation in induc- 
ing the contract. The teacher had a right to get married, but when 
she agreed for a consideration not to get married for a limited time she 
was bound by the agreement. 

The school board of Elwood on February 38, 1931, adopted a resolu- 
tion that in the future no married woman should be employed to teach 
in the Elwood schools. Steps were taken to terminate the indefinite con- 
tract with all married women of the school corporation. The teachers 
thus discharged sought to be reinstated and brought suit against the 
school corporation. The Indiana Supreme Court affirmed a decision for 
the teachers on the basis that:” 


If a teacher, after marriage, becomes inefficient, impaired in 
her usefulness, neglectful or otherwise incapable of performing her 
duties as a teacher in a proper manner, then good reason—“other 
good and just cause”—would exist for her dismissal; but marriage, 
in itself (in the absence of statutory provision to the contrary), 
does not constitute a good and just cause (as provided in the teach- 

® Stiver, Trustee et al. v. State ex rel. Kent (1936) 211 Ind. 380, 1 N.E.(2) 1006, 
7 N.E.(2) 183. 
Guilford School Twp. v. Roberts (1902) 28 Ind. App. 355, 62 N.E. 711. 


™ School City of Elwood et al. v. State ex rel. Griffin et al. (1932) 203 Ind. 626, 
180 N.E. 471. 
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er’s tenure law) for the discharge of a teacher. Marriage as an 
institution involves no element of wrong, but on the contrary is pro- 
tected, encouraged, and fostered by a sound public policy. The arbi- 
trary determination of the school board that the marriage of women 
teachers (it is noted that the resolution of the school board attempted 
to operate against women only, and not against men teachers who 
married) was “good and just cause” for their removal is, as a mat- 
ter of law, declared to be erroneous and invalid. [Cases cited from 

West Virginia, New York, Wisconsin, and the District of Columbia. ] 

In Richards v. School District [(1916) 78 Ore. 621, 153 Pac. 482], 

the court said: It is impossible to know in advance whether the 

efficiency of any person will be impaired because of marriage, and a 

rule which assumes that all persons do become less competent be- 

cause of marriage is unreasonable because such a regulation is purely 
arbitrary. If a teacher is just as competent and efficient after mar- 

riage, a dismissal because of marriage would be capricious. If a 

teacher is neglectful, incompetent, and inefficient, she ought to be 

discharged whether she is married or whether she is single. 

In the event that the tenure teacher married in defiance of a rule of 
the school board which prohibited employment of a married woman teach- 
er and which further provided that marriage by a woman teacher dur- 
ing the term of employment should operate “to automatically terminate 
her service as a teacher,” the court held this conduct did not constitute 
insubordination as a statutory “good and just cause.”” 

The question of marriage of a woman teacher came before the court 
again as a provision of the contract in McQuaid et al. v. State ex rel. 
Sigler (1937) 211 Ind. 595, 6 N.E.(2) 547, in which the court specifical- 
ly overruled a portion of School City of Elwood v. State ex rel. Griffin 
(1932) 203 Ind. 626, 180 N.E. 471, by holding marriage of a woman 
teacher was a “good and just cause” for cancellation of a tenure teach- 
er’s contract if the parties so contracted. In conclusion the majority 
opinion stated: 

It thus appears that the great weight of authority supports the 
view that, where the action is taken pursuant to a policy adopted in 
good faith, marriage is a good and just cause for the cancellation 
of a tenure teacher’s contract when the contract is made with 
specific reference to, or with full knowledge of, the rule or policy. 
Sound reason supports this view, and it must be concluded that 
this court has been resting in error. The case of the School City 
of Elwood v. State ex rel. Griffin, in so far as it is in conflict with 
the views here expressed, is overruled. 

The school board, if it wishes not to employ married women, must act 
in good faith and protect its right to terminate the contract by so con- 
tracting. The question of marriage cannot be claimed as a ground for 
insubordination and subsequent cancellation after the teacher has been 
employed.” Nor can the board unduly discriminate against married 
teachers once employed. The School City of Michigan City adopted a 
salary schedule and classified the teachers into groups, stating the qualifi- 
cations, minimum salary, annual increase, and maximum salary for each 
class. The classification for married women teachers in Michigan City 
provided that salaries should be the minimum as provided under this 
. 337; see also 


: Robinson v. School 
State ex rel. Young 


™ Kostanzer et al. v. State ex rel. Ramsey (1933) 205 Ind. 536, 187 N.E 

Whitlatch v. School Town of Milan (1935) 209 Ind. 75, 198 N.E. 85 

Town of Milan (1935) 208 Ind. 700, 198 N.E. 87; McKay et al. v. 

(1937) 212 Ind. 338, 7 N.E.(2) 954. 
McKay et al. v. State ex rel. Young (1937) 212 Ind. 338, 7 N.E.(2) 954. 
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schedule and that there should be no increase for the years of service. 
In declaring the classification unreasonable, the court held.“ 


If the legislative intent, as expressed . . . [in Section 1, Chapter 
97, Acts 1927, p. 259], was to authorize the school board to classify 
its teachers, it necessarily follows that such classification must be 
reasonable, natural, and based upon substantial difference germane 
to the subject, or upon some basis having a reasonable relation to the 
work assigned. If the classification is arbitrary or capricious, and 
upon a basis having no relation to the kind or character of the work 
to be done, it would be void and unlawful, and in conflict with the 
statute. In the schedule adopted by the appellants [school corpora- 
tion] they made marriage of the female teacher the basis of a 
classification of compensation. ... This in our judgment is unlawful 
and arbitrary, and formed no rational basis for a classification. It 
had no reasonable relation to the work assigned to her, as the fact 
that . . . the appellee [sic] was a married woman did not affect 
her ability to impart knowledge or perform her duties in the school 
OOM. ... 

We therefore hold that section 4 of the above schedule [as re- 
lating to married women] is void and of no force or effect. 


Advanced age as a reasonable rule for terminating the teacher’s 
contract.—Refusal of the tenure teacher to obey a rule of the school 
board to retire at a certain age is not a type of insubordination that 
would justify cancellation by the board of education. This proposition 
was before the court in a suit by a teacher whose indefinite contract had 
been cancelled for refusing to retire as required by a rule of the board 
of education. The court, by the same reasoning in School City of Elwood 
et al. v. State ex rel. Griffin (1932) 203 Ind. 626, 180 N.E. 471, disagreed 
with the contention that a general rule providing for compulsory retire- 
ment at the age of 70 is a reasonable one and that a willful refusal to 
obey such a rule is insubordination within the meaning of the statute. 
The court said:* 


It is our opinion, and we believe that any fair reasoning would 
lead to the inevitable conclusion, that the 70-year retirement rule 
was created with the view that the efficiency or competency of 
teachers should not be impaired by the infirmities which quite often 
accompany old age, and it appears here that the appellant [school 
corporation] has resorted to the charge of insubordination as a sub- 
stitute for a charge of incompetency, in order to cancel the indefinite 
contract of the appellee [teacher]. . . . Were appellee guilty of the 
latter [incompetency], the statute affords a remedy for the cancel- 
lation of the contract as this is specifically provided for in the act. 
We therefore hold that ... the rule ... is not such “other good and 
just cause” as would justify cancellation . . . and further hold that 
such a rule is unreasonable in that it indirectly attempts to establish 
a limit to the tenure of every teacher, and would not permit a perma- 
nent teacher’s indefinite contract to continue in effect for an indefi- 
nite period as provided by . . . [teacher tenure law]. 


Reassignment, promotion, and demotion of the tenure teacher with 
an indefinite contract.—The trustee cannot avoid the teacher’s contract 

74 Hutton et al. v. Gill (1937) 212 Ind. 164, 8 N.E.(2) 818. 

™% School City of Evansville v. Culver (1932) 94 Ind. App. 692, 182 N.E. 270. 


Section 1 of the tenure law as amended in 1933 provided for the termination of the 
indefinite contract when the teacher attained 66 years of age. 
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by abolishing the school that the teacher was to have taught,” nor is 
the teacher who has contracted to teach a certain school bound to accept 
another school which by reason of a lack of attendance may be dis- 
continued.” However, the tenure teacher who becomes an employee of 
the school town or city corporation and claims tenure under the statute 
has no guarantee of a particular position.” The question of transfer of a 
tenure teacher was presented to the court in School City of Peru et al. 
v. State ex rel. Youngblood (1937) 212 Ind. 255, 7 N.E.(2) 176, 1002, 
9 N.E.(2) 80, when a city superintendent was transferred to the prin- 
cipalship of a small school at a reduced salary. The court said: 


There is nothing in the Act specifying a particular position for 
any teacher. The Act provides that a teacher who has been em- 
ployed continuously for five successive years, and thereafter enters 
into a teacher contract for further service, shall become a permanent 
teacher in such corporation. It does not specify that the teacher 
must hold the same position, but only that he is a permanent 
teacher in a school corporation. . . . The rights and privileges are 
controlled by the same law, and his status is the same as that of 
a permanent teacher under an indefinite contract. . . . His action 
is not founded upon any written instrument. He has not pointed 
to any statute which requires the school board to maintain him in 
the same position occupied and held at the time he became a tenure 
teacher. . . . However, it is clear from a reading of the statute that 
the board of school trustees is at all times possessed of full discre- 
tionary power to organize and control the schools of the city, charged 
expressly with the management of school affairs, the levying of taxes 
to produce funds for the support of the schools, the reduction or 
increase of the number of teachers as necessity may require, and 
many other duties. It necessarily follows that there is reserved to 
the board of trustees full authority to either promote or demote 
any teacher in the school in the absence of a specific statutory 
restriction. 


In construing the statutory provision dealing with contracts entered 
into after the teacher became a tenure teacher, the court held this 
to be a means to enable the school corporation and the tenure teacher 
to adjust the provisions of the indefinite contract to current needs.” The 
fixing of teachers’ salaries, designation of their service, and dates of 
the beginning and ending of the term are matters of the exclusive 
jurisdiction of the local school authorities, except in so far as they are 
regulated by statutes. The determination of these items is beyond the 
jurisdiction of the court, and, if the teacher is protected as to the rate 
of salary as set out in the last definite contract whereby he became a 
tenure teacher, he is also protected as to his position of teacher and prin- 
cipal. The court said in Lost Creek School Twp. v. York et al. (1939) 
215 Ind. —, 21 N.E.(2) 58: 

This theory would lead to an anomalous situation and strike 


at the vitals of the public school system. Under certain contingen- 
cies a tenure teacher may serve until he attains the age of 66 years. 


7 School Town of Milford v. Zeigler (1890) 1 Ind. App. 138, 27 N.E. 303; Henry 
School Twp. v. Meredith (1904) 32 Ind. App. 607, 70 N.E. 393; Hornbeck et al. v. State 
ex rel. Davidson, Trustee (1904) 33 Ind. App. 609, 71 N.E. 916; Waltz School Twp. v. 
any (1921) 74 Ind. App. 700, 129 N.E. 414; Morrison et al. v. McFarland (1875) 51 
nd. 206, 


™ Sparta School Twp. v. Mendell (1894) 138 Ind. 188, 37 N.E. 604. 

** Lost Creek School Twp. v. York (1939) 215 Ind. —, 21 N.E.(2) 58. 

™ Stiver, Trustee et al. v. State ex rel. Kent (1936) 211 Ind. 370, 1 N.E.(2) 592, 
7 N.E.(2) 181. 
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It would be a strained construction to hold that . . . the tenure 
act ... intended to create a situation whereby a teacher, much less 
a principal of a school, might be entitled to hold the same identical 
position for 25 or 30 or even 40 years. Many considerations short 
of those for which a tenure contract may be terminated might 
seriously affect the fitness of a particular teacher to fill a particular 
position. Likewise a school corporation may, during a given period, 
be amply able to pay salaries substantially in excess of the minimum 
requirements but may later, under stress of economic pressure, find 
it necessary to reduce these to the lowest permissible level. The 
efficiency of the public school system as an integral agency of the 
state government requires that the duly constituted public officials 
remain unhampered and be permitted to exercise a sound and wise 
discretion in matters of this kind. 

The statute of 1927 as amended in 1933 provides that a salary 
schedule to be determined by the board of education shall be a part 
of the contract, which “schedule may be changed by such school cor- 
poration on or before May 1 of any year, such changes to become effec- 
tive at the beginning of the following year: provided, that all teachers 
affected by such changes shall be furnished with printed copies of such 
changed schedule within thirty days after its adoption.” In Hutton et al. 
v. Gill (1937), 212 Ind. 164, 8 N.E.(2) 818, the court construed this 
section of the statute to permit the classification of teachers on a 
reasonable basis for the determination of the salaries to be paid to the 
teachers of each classification. Any unreasonable or unnatural classifica- 
tion, or a valid salary adjustment improperly executed, would be void” 
and the teacher would be entitled to the salary at the rate of the 
past year. 

Viewing the problem of promotion and demotion with subsequent 
salary changes in light of the foregoing decisions, the court has held 
that the school authorities may classify the teachers into units for basic 
salaries and scheduled increases or decreases. The schedules may be 
changed by following the directions set out in the statute. The individual 
tenure teacher may be promoted, demoted, or assigned to any position 
within the school corporation which the tenure employee is licensed to fill. 


Lack of funds.—There are statutes requiring minimum school terms, 
minimum salaries, and the mode of contracting which support the judicial 
rule that a teacher cannot be dismissed because there are no funds with 
which to pay him," and the teacher may recover a judgment against the 
school corporation for such wrongful dismissal. Even in cases in which 
the schoolhouse burns and the authorities do not provide quarters and 
equipment, the contract entitles the teacher to compensation.” In 
Kiefer v. Troy School Twp. of Perry County (1885) 102 Ind. 279, 1 
N.E. 560, the trustee, having received less funds for tuition than were 
expected, personally paid the teachers the amounts due them upon 
approval of the board of commissioners. The board then ordered the 
county auditor to issue to the trustee a certificate of the amount due the 
trustee from the township. Later, upon demand for the money due, 


“ Sherrod v. Lawrenceburg School City et al. (1937) 213 Ind. 392, 12 N.E.(2) 944. 

“Harmony School Twp. v. Moore (1881) 80 Ind. 276; Harrison School Twp. v. 
McGregor (1884) 96 Ind. 185; School City of Brazil v. Rupp (1937) 104 Ind. App. 287, 10 
N.E.(2) 924; Sherrod v. Lawrenceburg School City et al. (1937) 213 Ind. 392, 12 N.E.(2) 


944, 
® Charlestown School Twp. v. Hays (1881) 74 Ind. 127. 
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the trustee’s successor refused to honor the auditor’s certificate. The 
grounds for refusing to pay were (1) that the trustee, by voluntarily 
paying the teachers sums due from the township, was a stranger to the 
contract and could not maintain an action for payment, and (2) that, 
if the payment was not voluntary, the trustee could not create an 
obligation against the township by dealing with himself. The court 
recognized the validity of the two principles set forth but, as they did 
not apply to the facts of the case at hand, the court allowed the former 
trustee to recover a sum equal to the one advanced to and expended for 
the schools, because the court had previously held™ that: 

“Persons who have in any way advanced money to a corpora- 
tion, which money has been devoted to the necessaries of the cor- 
poration, are considered in chancery as creditors of the corporation 
to the extent to which the loan has been so expended.” ... When a 
necessity exists for so doing, and the trustee in good faith advances 
money to liquidate a just debt owing by the township, for which it 
is unquestionably bound and in the creation of which it was ben- 
efited, no reason is perceived why he should not be reimbursed as 
well as a stranger from whom he might have borrowed the money. 


Entering a new contract after attaining the status of a tenure 
teacher.—The tenure statute, Section 1, provides that, “upon the expira- 
tion of any contract between such school corporation and the permanent 
teacher, such contract shall be deemed to continue in effect for an indefi- 
nite period and shall be known as an indefinite contract. Such an 
indefinite contract shall remain in force until such permanent teacher 
shall have reached the age of 66 years unless succeeded by a new con- 
tract signed by both parties or unless it shall be cancelled as provided in 
Section 2 of this act.” The first case directly involving the question of 
the effect of a succeeding contract was presented to the court in the 
case of State ex rel. Black v. Board of School Commissioners of the 
City of Indianapolis (1933) 205 Ind. 582, 187 N.E. 392, in which the 
tenure teacher had signed a subsequent definite contract. The school 
board sought to interpret the subsequent contract as a termination of the 
permanent teacher’s tenure.“ The court declared: 

It seems clear that by the above provisions of the statute when 
the relatrix [teacher] had taught . . . for five or more successive 
years and thereafter entered into a teacher’s contract for further 
services she became a permanent teacher . . . and that contract 
became the “indefinite contract” and remained in full force and effect 
until succeeded by a new contract or cancelled. . . . We do not 
think it was the intention of the legislature, by the above provision, 
to lose to both the state [school corporation] and to the teacher 
the rights and advantages obtained by them under this statute, by 
reason of the fact that the proper school officers and the teacher 
entered into a new contract for the further services of said teacher, 


unless the new contract clearly indicated that such was their inten- 
tion. 


The legislative purpose in authorizing a new contract to be entered 
into by the tenure teacher and the employing school corporation was not 
to provide a means of terminating tenure, but to enable the school cor- 


“ Bicknell v. Widner (1881) 73 Ind. 501; Wallis v. Johnson School Twp. (1881) 73 
Ind. 368. 
“ See also Spice Valley School Twp. v. Rizer (1938) 214 Ind. 528, 15 N.E.(2) 390. 
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porations and their tenure teachers to adjust the provisions of indefinite 
contracts to current needs.“ 

It has been held that a teacher has no election whether he will 
serve under a definite contract or a tenure status” as provided by law 
if the circumstances of employment are such that he is a tenure teacher. 
The case arose in this manner: the teacher had served five successive 
years before the expiration of his three-year contract and thereafter 
entered into a new contract for five years when the school board sought 
to cancel the contract in accordance with the provisions of Section 2 of 
the tenure law. The teacher sought to stand on his definite contractual 
rights and not on the statutory tenure rights. This choice the court 
denied because: 


If a teacher is to be permitted to make his choice as to whether 
he shall claim a right to hold his position either by virtue of a 
special written contract or by virtue of being a permanent teacher 
under an indefinite contract, the entire school system of the state 
will become unsettled, and school boards will not know when they 
may be called upon to defend actions brought under numerous 
contracts which may be written. The law provides for contracts 
between the teacher and the school board after the indefinite contract 
is established. 


Notice and hearing.—The state, for more than a century, has been 
gradually increasing the requirements necessary for a person to become a 
licensed teacher. Along with the higher standards of licensing have 
developed principles guaranteeing certain protections and privileges to 
the teacher. One such protection is in the statute requiring that “due 
notice and good cause” be shown before dismissal.” The teacher has a 
right to have her competency determined by the service rendered.” 

The tenure statute of 1927 as amended prescribes a very definite 
procedure for the notice and hearing before the date set to consider 
the cancellation of the indefinite contract. The responsibility for initiation 
of the cancellation procedure is on the school board, but the responsibility 
for the privilege of a hearing is on the teacher. In both instances the 
statutory procedure must be carefully followed. In the case of Board 
of School Commissioners of Indianapolis v. State ex rel. Bever (1937 
211 Ind. 257, 5 N.E.(2) 307, the school authorities notified the teacher 
her tenure contract would be terminated for legal cause and offered her 
an opportunity to resign. She resigned and later sought to be rein- 
stated because the board had not followed the statutory method for 
terminating the contract. The majority opinion” denied the teacher’s 
petition on the understanding that: 

Rights of parties under their contracts must be determined 


upon the theory that they knew and correctly interpreted the law 
affecting their interests. If they compromise, cancel, or abandon 


 Stiver, Trustee et al. v. State ex rel. Kent (1936) 211 Ind. 870, 1 N.E. 592, 
7 N.E.(2) 181. 
% School City of Lafayette v. Highley (1937) 213 Ind. 369, 12 N.E.(2) 927. 


* Crawfordsville v. Hays (1873) 42 Ind. 200; School City of Lafayette v. Bloom 
(1896) 17 Ind. App. 461, 46 N.E. 1016. 

% Reubelt v. School Town of Noblesville (1886) 106 Ind. 478, 7 N.E. 206; School 
Town of Milford v. Powner (1890) 126 Ind. 528, 26 N.E. 484; School Town of Milford 
v. Zeigler (1890) 1 Ind. App. 138, 27 N.E. 303; Jackson School Twp. v. Shera (1893) 
8 Ind. App. 330, 35 N.E. 842; School City of Crawfordsville v. Montgomery (1933) 99 
Ind. 526, 188 N.E. 695. 

*” W. E. Treanor, Judge, dissented. 
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their contracts under a misapprehension as to the rights or remedies 
which the law may afford them, the law will not reinstate the con- 
tracts upon discovery of their misapprehension and proof of their 
mistake. If it were otherwise there would be intolerable uncertainty 
as to the effect of agreements concerning contracts. Compromises 
would be unsafe and inconclusive, and finality of settlement could 
only be achieved by resort to the courts and a legal adjudication of 
rights.” 


An example” of a board of education which failed to comply with 
the statutory procedure and whose conduct was therefore invalid occurred 
in the School City of Brazil v. Rupp (1937) 104 Ind. App. 287, 10 N.E. 
(2) 924. The board, on April 7, 1933, mailed to the tenure teacher a 
letter containing the following information: “Because of the present 
economic conditions the Board of Education finds it necessary to reduce 
the teaching force. . . . The Board will be in regular session May 10th, 
at which time they will give final consideration to all teacher contracts.” 
The teacher consulted her attorney who advised her that the procedure 
was irregular, which opinion was duly communicated to the board. The 
board convened on April 11th to elect teachers and fix salaries for the 
ensuing year. Then on May 10th, the board in session approved the 
minutes of the previous session and at the same time unanimously 
approved a resolution confirming the non-appointment of certain teach- 
ers. In a conversation the president of the board of education informed 
the teacher that there were no complaints concerning her work, and 
that she was not reappointed because she did not live in the city. Then in 
September the board of education, for the purpose of correcting and 
amending the minutes of the May 10th meeting, entered among other 
items the statement that the dismissed teacher was charged with incom- 
petency and insubordination and was discharged by a unanimous vote 
after a hearing of the evidence and upon the recommendation of the 
superintendent. 

The teacher, in a suit for damages, was awarded a judgment, which 
the Supreme Court affirmed because: 

The letter sent to the appellee [teacher] did not conform with 
the statute in that it did not tell her that the board proposed to 
consider the cancellation of her contract. Furthermore, it did not 
specify the exact time when nor the exact date, nor the exact place 
where the consideration of the cancellation of her indefinite contract 
would take place. This statute provides a method whereby the 
vested rights of the appellee may be taken away and such statute 
must be strictly construed to preserve the rights of the teacher. 
From the evidence and the acts of the school board and superin- 
tendent, the trial court was warranted in assuming and concluding, 
as he evidently did, that the school board was endeavoring to oust 
this teacher in a method which did not indicate good faith on its 


part... . It is apparent beyond all shadow of doubt that she 
was entitled to prevail here both under the law and the evidence. 


Conclusive finality of the board’s action.—“The school board of any 
city, by a majority vote—or the township trustee—may cancel an indefi- 
nite contract with the teacher after compliance with the provision of 
this section [Sec. 2]; provided, that the decision of the school board shall 

* See also Lost Creek School Twp. v. York et al. (1939) 215 Ind. —, 21 N.E.(2) 


58; School City of Lafayette v. Highley (1937) 213 Ind. 369, 12 N.E.(2) 927. 
“ See also Spice Valley School Twp. v. Rizer (1938) 214 Ind. 528, 15 N.E.(2) 390. 
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be final; and provided further that the decision of the township trustee 
shall not become effective for ten days, during which time an appeal 
may be taken to the county superintendent, in which case he shall make 
a final decision within five days.’ The amendment of 1933 omitted the 
portion relative to township trustees, but did not otherwise change the 
finality of the action of the school board. There are other statutes (1865, 
Indiana Laws, p. 3) which, in other instances of dismissal, provide for 
appeals to the county superintendent by teachers of township schools. 
These statutes also make the county superintendent’s decision final. The 
courts, however, have interpreted the finality of the school official’s action 
in light of other constitutional guarantees and the doctrine of separation 
of powers. The general rule is that “where power has been conferred 
upon an administrative officer or board to remove another officer, a 
teacher, or appointee for cause, and the procedure is provided and 
followed, the finding of such administrative officer is final and conclusive 
and not reviewable by the courts, either in direct proceedings to reverse 
or by collateral attack, except where such administrative officer or board 
has acted in bad faith, corruptly, fraudulently, or has grossly abused its 
discretion.” If the administrative authority misconstrues the law,” acts 
arbitrarily,” conducts a hearing which in fact is not a fair hearing,” 
dismisses on grounds other than those enumerated by the statute” the 
injured party has the right to appeal to the courts under the constitu- 
tional provision. 

If the proceedings before the administrative officers are in all 
respects regular, the courts will not evaluate the discretion of adminis- 
trative tribunal. In School City of Peru et al. v. State ex rel. Youngblood 
(1937) 212 Ind. 255, 7 N.E.(2) 176, 1002, 9 N.E.(2) 80, the court, 
after summarizing the conditions upon which the court will consider an 
appeal from the administrative findings, concluded: 


It has been held time and again that the court will not, by 
mandate, undertake to control the exercise of judicial powers or dis- 
cretion exercised by inferior administrative tribunals, and mandate 
will not lie to control the action of such boards merely because they 
may have committed an error in the trial of the matter of which 
they had jurisdiction. In other words, the court will not undertake 
to correct errors of judgment made by a board during a hearing 
of a matter before it. The court cannot control the decisions of 
these boards, as their decisions rest upon sound discretion. 


The teacher, in accepting the license to teach and the position of 
employment as a tenure teacher, agrees to be bound by the statutory 
procedure” and cannot adopt another procedure even though the hearing 
and final determination may be before the accusers. 


© 1927, Indiana Laws, 75th Regular Session, Ch. 97, pp. 259-62. 

*% Keener School Twp. v. Eudaly (1931) 93 Ind. App. 627, 175 N.E. 390; School City 
of Crawfordsville v. Montgomery (1933) 99 Ind. App. 526, 188 N.E. 695. 

™ Barnes v. Mendenhall et al. (1932) 98 Ind. App. 229, 183 N.E. 556 


% School City of Elwood et al. v. State ex rel. Griffin et al. (1932) 203 Ind. 626, 
180 N.E. 471. 


%Stiver, Trustee et al. v. State ex rel. Kent (1936) 211 Ind. 370, 1 N.E.(2) 592, 
7 N.E.(2) 181; Stiver, Trustee v. State ex rel. Kent (1936) 211 Ind. 380, 1 N.E.(2) 
1006, 7 N.E.(2) 183. 

* School City of Elwood et al. v. State ex rel. Griffin et al. (1932) 203 Ind. 626, 
180 N.E. 471. 


* Arburn v. Hunt et al. (1935) 207 Ind. 61, 191 N.E. 148; School City of Lafayette v. 
Highley (1937) 213 Ind. 369, 12 N.E.(2) 927. 
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LEGAL REMEDIES AVAILABLE TO THE TEACHER 


Suits against the school officials—The wrongful interference with 
the relationship of employment between the teacher and the school 
corporation entitles the injured party to a cause of action. As was 
stated in the section “Dismissal at Common Law,” the teacher has a 
cause of action against the school corporation for the unlawful termina- 
tion of the contract to teach. The school corporation as a continuing 
legal entity must act through its elected and appointed officials. Conse- 
quently the official may act for the corporation and also as a private 
citizen. When the official acts for the school corporation, the principal 
(or school corporation) is liable and suit must be brought against the 
proper corporation” which, as a legal entity, is entitled to sue and to be 
sued™ in the courts. The school officials are not personally liable for a 
breach of the relationship between the teacher and school corporation” 
unless the official, as an individual, tortiously interferes with the teacher’s 
performance. Then the official, like any other private person, is liable to 
respond in damages for his tortious conduct.” 


Exhaust statutory remedies before appealing to the courts.—The 
tenure statutes provide a procedure whereby the indefinite contract or 
teacher’s license may be cancelled. When the teacher has been informed 
of the intention of the authorities to consider cancellation, it becomes 
the duty of the teacher to demand a hearing as provided in the statute. 
Failure to take advantage of the privilege of a hearing will be consid- 
ered as having waived it, and the teacher cannot be heard to complain. 
This principle was stated by the court in Lafayette v. Highley (1938) 213 
Ind. 369, 12 N.E.(2) 927, where the teacher sought to sue on a definite 
contract which had been entered into after he became a tenure teacher. 
The court, having found from the facts that the teacher was a tenure 
teacher serving under an indefinite contract, continued: 


It follows that the board of school trustees acted entirely within 
the law in discharging the appellee [teacher] in the manner alleged 
and as found by the court. It was the appellee’s duty to 
appear to that cause and make his defense if he had any. If he 
believed that the board possessed no jurisdiction of the matter of 
the charges against him, he had the opportunity to appear specially 
and question that jurisdiction. Not having appeared in any manner, 
and not having asserted any defense, he must be concluded by that 
procedure. 


The tenure law of 1927 provided for an appeal from the trustee’s 
decision to the county superintendent. The superintendent was to in- 
vestigate the case and give his decision without any hearing or the 
filing of any briefs by the interested parties.“ The law as amended in 


*® Greensboro Twp. v. Cook (1877) 58 Ind. 139. 

™ Harrison School Twp. v. McGregor (1884) 96 Ind. 185; Sparta School Twp. v. 
Mendell (1894) 138 Ind. 188, 37 N.E. 604; Ratcliff v. Dick Johnson School Twp. (1932) 
204 Ind. 525, 185 N.E. 143; Hall v. Delphi Deer Creek Twp. School Corporation et al. 
(1933) 98 Ind. App. 409, 189 N.E. 527; Keener School Twp. v. Eudaly (1931) 93 Ind. 
App. 627, 175 N.E. 390. 

‘™ Morrison v. McFarland (1875) 51 Ind. 206; Butler v. Haines (1881) 79 Ind. 
575; Haddon School Twp. v. Willis (1935) 209 Ind. 356, 199 N.E. 251. 

“2 White v. Kellogg et al. (1899) 119 Ind. 320, 21 N.E. 901; Branaman v. Hinkle 
et al. (1893) 137 Ind. 496, 37 N.E. 546: see also 1865, Indiana Laws, 43d Regular Ses- 
sion, Ch. 1, Sec. 162, p. 3; 1933 Burns 28-5103. 

18 State ex rel. Clark v. Stout, Trustee (1933) 206 Ind, 58, 187 N.E, 267. 
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1933 omitted the appeal to the county superintendent, and, in cases 
arising since the amendment, the teacher has had the right to appeal 
directly to the courts™ from the final decision of the trustee or the board 
of education. 


Damages or reinstatement.—The legal remedy available to the 
teacher upon breach of the agreement to employ has depended upon 
the nature of the relation between the teacher and the school corpora- 
tion. If the contract was incomplete so as to make impossible the deter- 
mination of the parties’ intentions, the teacher was awarded nominal 
damages,” and recovery was allowed for breach of an executory con- 
tract to teach only when the contract was full and definite in its terms; 
but if the teacher was wrongfully dismissed during the term of actual 
employment, damages were awarded in a sum equal to the compensation 
due, had the teacher completed the contract, less any amounts shown in 
mitigation or uncertain items of an indefinite contract.” 

The payment of money damages as compensation for the breach of 
a contract is frequently inadequate. Realizing the inadequacy of money 
damages, the courts of equity jurisdiction have developed certain decrees 
to give adequate relief (specific performance and injunctions), and the 
law courts have developed the writs of “mandamus,” “quo warranto,” 
“habeas corpus,” and “prohibition” to use in extraordinary situations. 
The two remedies relative to teacher tenure are the equitable “decree of 
specific performance” and the legal “writ of mandate,” either of which 
may now be granted by a court of general jurisdiction in Indiana under 
the Constitution” and statutes. Specific performance may be decreed if 
practicable, for example in a contract to convey land or supply a daily 
quantity of raw material. But certain contracts, such as a contract for 
personal services or a contract involving the personal equation,” will 
not be specifically enforced because of the impracticability. For example, 
if an artist had contracted to paint a portrait and later refused to do so, 
it is apparent that it would be impractical for the court to order the 
artist to paint the portrait. Mandate is an action at law for a writ to 
any inferior tribunal, corporation, board, or person to compel the per- 
formance of an act which the law specially enjoins, or it is a duty 
resulting from an office, trust, or station."° The writ of mandate will 
not issue when the required act imposes upon the official the use of dis- 
cretion, because the courts will not assume to exercise the discretion 
legally belonging to the public official. 

The foregoing remedies are extraordinary and will not be granted 
if the legal remedy is adequate. In the case of Schwier et al. v. 


1% Decker School Twp. et al. v. Decker (1937) 105 Ind. App. 227, 14 N.E.(2) 318; 
Brumfield, Trustee v. State ex rel. Wallace (1934) 206 Ind. 647, 190 N.E. 863; Arburn v. 
Hunt et al. (1935) 207 Ind. 61, 191 N.E. 148. 

1% Atkins v. Van Buren School Twp. (1881) 77 Ind. 447. 

#6 Taylor v. School Town of Petersburg (1904) 33 Ind. App. 675, 72 N.E. 159. 

17 Oi] School Twp. v. Marting (1901) 27 Ind. App. 525, 61 N.E. 740; Henry. School 
Twp. v. Meredith (1904) 382 Ind. App. 607, 70 N.E. 393; Lost Creek School Twp. v. 
York et al. (1939) 215 Ind. —, 21 N.E.(2) 58. 

8 Indiana Constitution of 1851, Section 20, Article 7. 

1° Hall v. Delphi-Deer Creek Twp. School Corporation et al. (1933) 98 Ind. App. 
409, 189 N.E,. 527. 

10 Harrison School Twp. v. McGregor (1884) 96 Ind. 185. 

11 State ex rel. Beard vy. Jackson, Trustee (1907) 168 Ind. 384, 81 N.E. 62; 1983 
Burns 38-2201. 
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Zitike et al. (1893) 136 Ind. 210, 36 N.E. 30, an action was begun to 
restrain the trustee from breaking a contract with a teacher whom he 
had previously hired and to oust the teacher now in possession of the 
school. The court, in sustaining a demurrer to the complaint, said: 


The question then, is presented for our consideration as to 
whether these appellants can, by the extraordinary remedy of in- 


junction, compel the school board .. . to eject B. ... [the teacher 
now teaching] ... and substitute J... . as teacher in his place. 
... It is quite clear, we think, that J... . [the person not allowed 


to teach] could not maintain an action against the school board 

. to enjoin it from discharging him and employing another. 
. . » Contracts for work and labor or for personal services, or per- 
sonal skill or attention, will not be enforced; nor will the putting an 
end to such contracts or dismissing a servant or employee be re- 
strained. 


It is now so well settled that a person cannot be enjoined from 
violating a contract for personal services, when such contract con- 
tains no negative stipulations, that it seems not to be an open 
question. [Cases cited.] 

On the other hand, we think it equally well settled that an 
employer cannot be enjoined from a violation of such a contract 
by discharging the employee. 


So long as the relation between the teacher and the corporation was 
contractual, the only remedy for a breach thereof was damages. With 
the advent of the minimum wage laws, the courts held that the remedy 
for a breach was still damages but they said further that the statutes 
became a part of the contractual relation between the parties and that 
the parties themselves were not capable of changing this relation.” 
The statutes requiring teacher contracts to be in writing directed the 
parties to comply with certain formalities before the contract would be 
valid and legally enforceable. But the minimum wage laws became a 
part of the contract which the contracting parties had written for them. 
Whenever the law was changed, as it was from time to time, the 
revised law became a part of the teacher’s contract. Thus the teacher 
relationship of employment assumed fewer elements of a private con- 
tract of employment and more of a contractual-statutory relationship. 

When the tenure law of 1927 was contested before the court” 
on the contention that the complaint was insufficient because “it was 
necessary to set out in the complaint or file a copy of the alleged indefi- 
nite contract with the complaint.” The court replied that the complaint 
is not founded on a written instrument which by law must be filed with 
the pleading, but is for the enforcement of teacher rights arising out 
of the statute. The relation remains contractual after the teacher has 
become a permanent teacher, but the conditions of the contract are 
thereafter governed primarily by statute, and it is because of the teach- 
er’s rights under this statute and the duties imposed by the same law 
upon the school officers that mandamus is the proper remedy in this case. 
A public school teacher, who, under a positive provision of the statute, 
has a fixed tenure of employment or can be removed only in a certain 
manner prescribed by the statute, is entitled to reinstatement if he has 


™ School City of Evansville v. Hickman (1911) 47 Ind. App. 500, 94 N.E. 828. 


"8 School City of Elwood et al. v. State ex rel. Griffin et al. (1932) 203 Ind. 626, 
180 N.E. 471, 
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been removed from the position in violation of his statutory rights 
because the duty rests on the statute and not the contract.‘ Again it 
was contended that the right of the tenure teacher was purely contrac- 
tual and therefore subject to legal and equitable remedies, but the court 
said: “Contractual relations to some extent may be involved, but if so 
they are merely evidentiary in character affecting the appellee’s [teach- 
er’s] status relative to the school corporation. We are not advised of 
any other remedy that would be as adequate as the one pursued in the 
instant case [that of mandamus].’”” 

The revised teacher tenure law of 1933 omitted teachers of town- 
ship schools from the tenure provisions, and thereafter township teach- 
ers could not acquire indefinite tenure. The status of those of the town- 
ship who had already acquired an indefinite contract became uncertain, 
because it was not possible to tell whether the statutory or the contrac- 
tual elements of the relationship of employment would prevail. If the 
relationship was considered primarily contractual, then the teacher had 
acquired vested rights which were protected by the constitutional in- 
hibitions against impairment of contracts. But if the relationship of 
employment was primarily statutory, the repeal of that portion of the 
statute securing indefinite tenure to the teachers of township schools 
carried with it the rights to permanent tenure. The question was sug- 
gested to the court in the case of Stiver, Trustee et al. v. State ex rel. 
Kent (1936) 211 Ind. 370, 1 N.E.(2) 592, 7 N.E.(2) 181, and the court 
by dicta observed that the 1933 tenure law expressed no intention of 
destroying the tenure rights which had become vested prior to the enact- 
ment of the revised tenure provisions. Since the decision in the Stiver 
case, supra, did not depend upon answering the question of contract or 
statute superiority, the case was decided on other grounds. The issue 
was then presented in State ex rel. Anderson v. Brand’ (1938) 214 Ind. 
347, 5 N.E.(2) 531, 13 N.E.(2) 955. The teacher of a township school 
had acquired tenure privileges under the 1927 tenure law and brought 
suit to be reinstated as a tenure teacher after the 1933 amendment. The 
trial court sustained a demurrer to the complaint because the statute 
had been amended so as to remove township teachers from its provisions. 
The Indiana Supreme Court, by a majority opinion, affirmed the trial 
court on the grounds that: 


Its [the teacher tenure law] enactment can be justified upon 
the theory that its purpose is to promote good order and the welfare 
of the state and of the school system by preventing the removal of 
capable and experienced teachers at the political or personal whim 
of changing officeholders. A future General Assembly may favor 
a policy of constant change of teachers. The courts are powerless 
to prevent such a change. Each succeeding legislature is free and 
untrammeled in its rights to change governmental policy. The 


44 Kostanzer et al. v. State ex rel. Ramsey (1933) 205 Ind. 536, 187 N.E. 337; 
State ex rel. Black v. Board of School Commissioners of Indianapolis (1933) 205 Ind. 
582, 187 N.E. 392; Hall v. Delphi-Deer Creek Twp. School Corporation et al. (1933) 98 
Ind. App. 409, 189 N.E. 527. 

15 Brumfield, Trustee v. State ex rel. Wallace (1934) 206 Ind. 647, 190 N.E. 863. 

46 For the history of the case as well as the majority and dissenting opinions see 


5 N.E.(2) 531 (majority opinion) ; 5 N.E.(2) 913 (dissenting opinion) ; 7 N.E.(2) 
777 (rehearing denied) ; 302 U.S. 678, 58 Sup. Ct. 262 (certiorari granted) ; 58 Sup. Ct. 2 
(permission to respondent to file petition) ; 303 U.S. 95, 58 Sup. Ct. 443 (state court re- 
versed) ; 303 U.S. 667 (rehearing denied) ; 13 N.E.(2) 955 (state court affirmed trial 


court on other grounds). 
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revocation of a tenure teacher’s license would, of course, carry with 

it the indefinite contract. The contract, like the license upon which 

it rests, is a privilege granted by the grace of the sovereign for the 
purpose of promoting the good order and welfare of the state. 

The license is broader in its bearing than the contract. . . . Since 

there is legislative power to revoke the license and thus destroy the 

contract, there must necessarily be power to do the lesser thing, and 
merely revoke a tenure contract without cancelling the license. The 
tenure statute was only intended as a limitation on the plenary 
powers of the local school officials to cancel contracts. . . . It was not 
intended as, and cannot be, a limitation upon the power of future 
legislatures to change the law respecting teachers and their tenure. 

... The repeal of the statute . .. leaves the township officers free 

to renew teachers’ contracts or not as may be deemed expedient. 

The United States Supreme Court granted the petition for a writ of 
certiorari to the Indiana Supreme Court to review the case in so far as 
a federal question was concerned. The majority opinion of the United 
States Supreme Court held the relationship of employment of the tenure 
teacher to be contractual and therefore the obligation could not be im- 
paired by subsequent tenure legislation, and township teachers who had 
attained permanent tenure under the 1927 law could not be dismissed 
except as provided by the statute. Consequently the decision of the state 
court was reversed and the case remanded for further proceedings. The 
Indiana Supreme Court accepted the federal decision that the teacher’s 
employment was contractual, but sustained the original demurrer on 
other grounds. The Indiana Supreme Court said in part: 

The United States Supreme Court has concluded that the tenure 
right was created by contract also, but the contractual right cannot 
be enforced by an action in mandate. Contractual rights must be 
enforced by an action at law or in equity in the name of the injured 
contracting party. We must still conclude therefore that the com- 
plaint in the name of the state for mandate does not state a cause of 
action. 

Following Anderson v. Brand, supra, the teacher had an indefinite 
contract and the legal remedy for a breach thereof was an action for 
damages.'"” The General Assembly of 1939 expressed its attitude on the 
situation by declaring “that any permanent teacher, who is the holder and 
possessor of an indefinite contract as a public school teacher . . . by virtue 
of Chapter 97 of the Acts of 1927... or by virtue of any other act of 
the Indiana General Assembly shall not be discharged or have such con- 
tract cancelled except upon the grounds and in the manner provided in 
the act by which such teacher became a permanent teacher.” In an at- 
tempt to cancel the indefinite contract, except as provided by law, the 
teacher may bring an action in mandate. 


Suits for salaries when the schools are closed.—-In instances where 
the validly hired teacher was not permitted to teach school through acts 
of the school officials, the courts have awarded damages™ or, under the 
tenure laws, they have decreed reinstatement. In a case in which the 
schoolhouse was destroyed by fire’’ and the trustee did nothing to find 
E 4 State ex rel. Jones v. Kerr, Trustee (1937) 211 Ind. 703, 5 N.E.(2) 533: School 
Corporation of Perry Twp. v. State ex rel. Sweeney (1937) 211 Ind. 70, 5 N.E.(2) 630; 
Patoka School Twp. v. Ashby (1938) 105 Ind. App. 235, 14 N.E.(2) 764. 


“8 School Town of Milford v. Zeigler (1890) 1 Ind. App. 138, 27 N.E. 303. 
4° Charlestown School Twp. v. Hays (1881) 74 Ind. 127. 
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other quarters for the school, the teacher was allowed to recover damages 
under the contract. The first case which involved the question of the 
teacher’s salary when the school was closed through conditions beyond 
the control of the school authorities was before the court in School Town 
of Carthage v. Gray (1884) 10 Ind. App. 428, 37 N.E. 1058. The teacher 
had entered a contract to teach for a certain number of weeks, and dur- 
ing the term of employment the school was ordered closed by the exercise 
of the police powers of the county board of health because of the 
prevalence of diphtheria. The court decided in favor of the teacher, quot- 
ing from an earlier decision of the Michigan Court: 

Beyond controversy the closing of the schools was a wise and 
timely expedient; but the defense interposed cannot rest on that. It 
must appear that observance of the contract by the district was 
caused to be impossible by an act of God. It is not enough that great 
difficulties were encountered, or that there existed urgent and satis- 
factory reasons for stopping the schools. ... He [the teacher] was 
not at fault. He had no agency in bringing about the state of things 
which rendered it eminently prudent to dismiss the schools. It was a 


misfortune of the district, and the district—and not the plaintiff 
[teacher ]—ought to bear it. 


And ‘for aught that appears, the term may be extended a rea- 
sonable number of days, when necessary, until the contract has been 
fulfilled. 


Twenty-seven years later the decision was overruled by Gregg School 
Twp. v. Henshaw (1921) 76 Ind. App. 503, 182 N.E. 586, because in 
1909” the county board of health was given statutory power to close the 
schools in the event of an epidemic. The court held that the teacher 
had contracted with reference to the statutes which became a part of the 
contract to teach. The performance of the contract became impossible 
and there could be no recovery. But the legislature™ very shortly there- 
after declared that if, during the term of the teacher’s contract to teach, 
the schools are closed by order of the school corporation, or by order 
of the health authorities, or if, through no fault of the teacher, school 
cannot be held, such teacher shall receive regular payments during such 
time as the schools are closed. 


COMMENT 


In the first chapter of this bulletin it was stated that the factors 
leading to the enactment of indefinite tenure laws did not lend themselves 
well to a statistical evaluation. The same general statement may be made 
now concerning the results of twelve years of experience under protective 
tenure laws. The inauguration of a protective tenure and the continua- 
tion thereof depend largely upon a social philosophy. If the role and 
position of a teacher is so important to the development of our society 
in its social, economic, and political aspects that the teacher deserves 
some security and a fair degree of independence, then the struggle with 
laws designed to produce the desired conditions should be continued. If 
the relation of the teachers to society is not important, then there is 
little to offer in support of protected tenure of employment. 


201909, Indiana Laws, 66th Regular Session, Ch. 144, p. 342. 
1211921, Indiana Laws, 72d Regular Session, Ch. 91, p. 195; 1933 Burns 28-4305. 
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The law of 1927 was believed to be just and equitable to all interests 
concerned with the welfare of our schools. But no sooner had the statute 
become effective, than litigation began its way through the state courts. 
After reading and trying to reconcile the decisions which the courts have 
rendered, it is possible to make several observations on the indefinite 
teacher tenure laws of Indiana. 


State schools or local schools.—Apparent in the majority of cases 
reaching the courts of appeal, and especially the constitutional attacks 
on the law, is the conflict of authority to decide which government shall 
have final determination of school affairs. The people of any community 
speak of and think of their schools as being separate and independent 
of all other schools of the state, and any outside interference with the 
management thereof is resented. Historically, they have some ground for 
this attitude because the early school laws turned over practically all 
school affairs to the local organization. True, the state has from time to 
time exacted penalties from those districts that were reluctant to or- 
ganize schools, but that has been forgotten and the people have become 
accustomed to supporting and managing the schools as their own. Con- 
stitutionally, there is no basis for the prevalent attitude of an inherent 
right in local self-government of the schools. The Indiana Constitution 
and laws speak in terms of one system of common schools and not of 
some 300 or more. The responsibility for creating, maintaining, and 
altering school districts is with the General Assembly, and, now that the 
state is gradually assuming the responsibility of financing the schools, it 
desires to assert a determining voice in the control and management of 
the schools. The law is with the General Assembly but custom is with the 
people. 


Teachers of schools in townships and in school towns or school cities. 
—The tenure law of 1927 applied to all teachers of the public schools, but 
the 1933 amendment to the tenure law omitted teachers of township 
schools from the provisions of the act. The reasons for removing town- 
ship teachers from the provisions of the law appear to be a matter of 
administration of the law rather than an indication that township 
and rural teachers serve under conditions that do not need tenure pro- 
tection. In many townships as well as school towns and school cities 
the tenure law has been poorly received. The device used most fre- 
quently to evade the operation of the statute has been to allow no teach- 
er to teach five successive years before entering into a contract for 
further services, and in some school towns the device has continued in 
use. As the law has been amended by the legislature, interpreted by the 
courts, and administered by the school boards, it is an open question 
whether the intended purposes of the tenure act have been effectuated. 


Comprehensiveness of the statute—The problem of drafting a 
statute with the proper wording to include the desired objectives and 
with the proper procedural provisions to care for all the diverse situations 
that arise is most difficult. Furthermore, the statute is to be considered 
in the light of all other existing statutes and of policies of long standing 
unless there is an indication of repealing the conflicting laws. If the 
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statute is too brief, it fails to provide for all contingencies, and if it is too 
lengthy, the statute becomes complicated and conflicting within itself. 
Few citizens will deny and a majority of teachers will admit that the 
only thing that the non-policy-making employees of the school corpora- 
tion want or are entitled to is protection against dismissal for reasons 
not touching merit and efficiency as a teacher in the local school unit. 
To accomplish this, the law-making power may express the policy in a 
rather brief statute and leave administration to the local school authori- 
ties with the right of appeal to higher authorities, or a very comprehen- 
sive law may be enacted to care for all possible contingencies. 

The courts at first construed the Indiana law as being of the com- 
prehensive type; the more recent. decisions indicate a trend toward 
greater control by the local officials. The wording of the tenure statute 
is susceptible to either interpretation, especially the provisions for dis- 
missal. The statute provides that “cancellation . .. may be made for 
incompetency, insubordination (a willful refusal to obey the school laws 
of the state or the reasonable rules prescribed for the government of 
such corporation), neglect of duty, immorality, justifiable decrease in the 
number of teaching positions or any other good and just cause, but may 
not be made for political or personal reasons.” The majority and minority 
opinions given in the case McQuaid v. State ex rel. Sigler indicate the 
different conclusions which flow from the different interpretations of the 
cancellation clause of the statute. 


Some unanswered questions.—There are many unsolved problems 
growing out of the status of the indefinite tenure teacher; some problems 
are primarily procedural and others are substantive, i.e., related to the 
rights, duties, and liabilities of parties under the law. Mention has 
been made of the different conclusions which flow from the proposition 
that the relationship of employment is statutory rather than contractual. 
Which is the better proposition? What interpretation shall be given to 
the definite and indefinite contract as referred to in the school statutes? 
What principles of construction shall be used in construing “good and 
just cause” as a statutory ground for dismissal? To what extent will 
employing officials be permitted to use their authority to demote, reas- 
sign, or change salaries of tenure employees for the prime purpose of 
securing a resignation? Will the courts be satisfied with a mere com- 
pliance with the law by the officials or will it be necessary for the officials 
to act bona fide? Shall the higher administrative employees be protected 
by the same tenure policies as classroom teachers? Should those em- 
ployees whose certificates, training, and experience entitle them to indefi- 
nite tenure be required to participate in a program of training in service 
as a requisite for the continuation of the indefinite contract? The pro- 
bationary period now required is one of observation and selection rather 
than one of training. The present statutes make no provision for dis- 
ciplinary action of the board short of termination of the contract. Would 
it be desirable to have a scale of penalties, such as warning or temporary 
suspension with or without loss of salary, before complete dismissal ? 
And finally, is there a relationship between modern tenure provisions 
and the historic unit of school management which should be considered 
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in order to render both more efficient? The answers to these and other 
questions will be supplied in time with experience in the administration 
of teacher tenure statutes and policies. 

No tenure law, regardless of how perfectly drafted or equitably 
conceived, can alone produce the desired results. Administrators and 
school officials, through unfriendly attitudes toward indefinite tenure, 
personal antagonism, or misapplication of the law, can do more than 
anyone else to defeat the purposes for which the law was enacted, and 
conversely, a wise and sympathetic application of the statute will at least 
give the law an opportunity to display its own merits or demerits by 
operation. 
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1927, Indiana Laws, 75th Regular Session, Ch. 97, pp. 259-62 


An act defining teachers and permanent teachers, providing for their em- 
ployment and release, and defining, and providing for the making and 
cancelling of, indefinite contracts. 


(H. 145. Approved March 8, 1927) 


Section 1. Be it enacted by the General Assembly of the state of In- 
diana, That any person who has served or who shall serve under contract 
as a teacher in any school corporation in the state of Indiana for five or 
more successive years, and who shall hereafter enter into a teacher’s 
contract for further service with such corporation, shall thereupon be- 
come a permanent teacher of such school corporation. The term “teacher” 
as used in this section shall mean and include licensed public school 
teachers, supervisors and principals of all public school corporations, and 
licensed assistant superintendents, and superintendents of school cities 
and towns. Upon the expiration of any contract between such school cor- 
poration and a permanent teacher, such contract shall be deemed to con- 
tinue in effect for an indefinite period and shall be known as an indefinite 
contract. Such an indefinite contract shall remain in force unless suc- 
ceeded by a new contract signed by both parties or unless it shall be can- 
celled as provided in Section 2 of this act: provided, that teachers’ con- 
tracts shall provide for the annual determination of the date of beginning 
and length of school terms by the school corporation: and, provided, fur- 
ther, that teachers’ contracts may contain provisions for the fixing of the 
amount of annual compensation from year to year by a salary schedule 
adopted by the school corporation and such schedule shall be deemed 
to be a part of such contract: and, provided, further, that such schedule 
may be changed by such school corporation on or before May 1st of any 
year, such changes to become effective at the beginning of the following 
school year: provided, that all teachers affected by such changes shall be 
furnished with printed copies of such changed schedule within thirty 
days after its adoption. 

See. 2. Any indefinite contract with a permanent teacher as defined 
in Section 1 of this act may be cancelled only in the following manner: 
Not less than thirty days nor more than forty days before the considera- 
tion by any school corporation of the cancellation of any such contract, 
such teacher shall be notified in writing of the exact date, time when 
and place where such consideration is to take place; and such teacher 
shall be furnished a written statement of the reasons for such considera- 
tion, within five days after any written request for such statement; and 
such teacher shall, upon written request for a hearing, filed within fifteen 
days after the receipt by said teacher of notice of date, time and place 
of such consideration, be given such a hearing before the school board, 
in the case of cities and towns, and before the township trustee, in the 
case of townships; such hearing shall be held not less than five days after 
such request is filed and such teacher shall be given not less than five 
days’ notice of the time and place of such hearing. Such teacher, at the 
hearing, shall,have a right to a full statement of the reasons for the 
proposed cancellation of such contract, and shall have the right to be 
heard, to present the testimony of witnesses and other evidence bearing 
upon the reasons for the proposed cancellation of such contract. No such 
contract shall be cancelled until the date set for consideration of the 
cancellation of such contract; nor until, after a hearing is held, if such 
hearing is requested by said teacher; nor until, in the case of teachers, 
supervisors, and principals, the city or town superintendents, in cities and 
towns, and the county superintendents, in townships and in cities and 
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towns not having superintendents, shall have given the school corporation 
his recommendations thereon, and it shall be the duty of such superin- 
tendent to present such recommendations upon five days’ written notice 
to him by such school corporation. Nothing contained in this section 
shall prevent the suspension from duty of any teacher pending a decision 
on the cancellation of such teacher’s contract. Cancellation of an indefi- 
nite contract of a permanent teacher may be made for incompetency, in- 
subordination (which shall be deemed to mean a willful refusal to obey 
the school laws of this state or reasonable rules prescribed for the govern- 
ment of the public schools of such corporation), neglect of duty, im- 
morality, justifiable decrease in the number of teaching positions or other 
good and just cause, but may not be made for political or personal rea- 
sons: provided, that when the cause of cancellation of an indefinite con- 
tract is immorality or insubordination, as defined in this act, such 
cancellation shall go into effect at once: and, provided, further, that when 
the cause of cancellation of an indefinite contract is not immorality or 
insubordination, as defined in this act, such cancellation shall go into 
effect at the end of the school term following such cancellation. The 
school board of any city or town, by a majority vote, evidenced by a 
signed statement in the minutes of the board, or the township trustee, by 
a written and signed statement recorded in his records, may cancel an 
indefinite contract with a teacher after compliance with the provisions of 
this section: provided, that the decision of the school board shall be final: 
and, provided, further, that the decision of the township trustee shall not 
become effective for ten days, during which time an appeal may be taken 
to the county superintendent, in which case the county superintendent 
shall investigate the case and make a final decision within five days. 


Sec. 3. No teacher shall be appointed by any school corporation in 
Indiana, and no teacher shall become a permanent teacher in any such 
school corporation, until the superintendent, in the case of school cities 
and school towns, and the county superintendent, in the case of townships 
and school cities and towns not having superintendents, shall have made 
a report upon such teacher’s preparation, experience, and license, and it 
shall be the duty of every such superintendent, within ten days after 
request, to make such report upon any person whom the school corpora- 
tion is considering as an applicant: provided, that nothing contained in 
this section shall be deemed to prevent the granting to any superintendent 
of additional authority in the selection and employment of teachers either 
by law or by the rules or regulations of any school corporation. 


Sec. 4. No permanent teacher shall be permitted to cancel his indefi- 
nite contract during the school term for which his said contract is in 
effect nor for a period of thirty (30) days previous to the beginning of 
such school term unless such cancellation is mutually agreed upon; such 
permanent teacher shall be permitted to cancel his indefinite contract at 
any other time by giving a five days’ notice to the school corporation. 
Any permanent teacher cancelling his indefinite contract in any other 
manner than in this section provided shall be deemed guilty of unpro- 
fessional conduct and the state superintendent is hereby authorized to 
suspend the license of such teacher for a period of not exceeding one year. 


Sec. 5. Any school corporation, upon written request, may grant 
leaves of absence for periods not exceeding one year to any permanent 
teacher for study or professional improvement or because of physical 
disability or sickness, subject to such rules and regulations governing 
leave of absence as may be adopted by such corporation: provided, that 
without written request any school corporation may place a permanent 
teacher on leave of absence for periods of not exceeding one year because 
of physical or other disability or sickness: provided, that such teacher 
shall have a right to a hearing on such unrequested leave of absence in 
accordance with the provisions for hearings contained in Section 2 of this 
act. 
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Sec. 6. This act shall be construed as supplementary to an act of the 
General Assembly, page 195, Acts 1921, entitled, “An act concerning 
teachers’ contracts and providing for the repeal of conflicting laws.” 


1933, Indiana Laws, 78th Regular Session, Ch. 116, pp. 716-19 


An act to amend an act entitled, “An act defining teachers and perma- 
nent teachers, providing for their employment and release, and de- 
fining, and providing for the making and cancelling of, indefinite 
contracts,” approved March 8, 1927, and all acts amendatory thereof 
and supplemental thereto. 


[S. 34. The above entitled act was passed by both houses of the 78th 
General Assembly and was delivered to and receipted for by the governor 
on March 1, 1933, at the hour of 4:20 p.m. It was neither approved nor 
returned by the governor with his objections thereto to the house of its 
origin within the three days next following but was delivered by him to 
the secretary of state, March 6, 1933, at the hour of 5:01 p.m. and said 
act is, accordingly, printed and published herein as a law without the 
approval of the governor. ] 


Section 1. Be it enacted by the General Assembly of the state of 
Indiana, That Section 1 of the above entitled act be amended to read as 
follows: Section 1. That any person who has served or who shall serve 
under contract as a teacher in any school city corporation or in any 
school town corporation in the state of Indiana for five or more successive 
years, and who shall at any time hereafter enter into a teacher’s con- 
tract for further service with such corporation, shall thereupon become a 
permanent teacher of such school corporation. The term “teacher” as 
used in this section shall mean and include licensed public schoo! teachers, 
supervisors and principals of all such public school corporations, and 
licensed assistant superintendents and superintendents of such school 
corporations. Upon the expiration of any contract between such school 
corporation and a permanent teacher, such contract shall be deemed to 
continue in effect for an indefinite period and shall be known as an indefi- 
nite contract. Such an indefinite contract shall remain in force until 
such permanent teacher shall have reached the age of sixty-six years 
unless succeeded by a new contract signed by both parties or unless it 
shall be cancelled as provided in Section 2 of this act; provided, that 
teachers’ contracts shall provide for the annual determination of the date 
of beginning and length of school terms by the school corporation; and, 
provided further, that teachers’ contracts may contain provisions for the 
fixing of the amount of annual compensation from year to year by a 
salary schedule adopted by the school corporation and such schedule shall 
be deemed to be a part of such contract; provided, further, that such 
schedule may be changed by such school corporation on or before May 1st 
of any year, such changes to become effective at the beginning of the 
following school year; provided, that all teachers affected by such changes 
shall be furnished with printed copies of such changed schedule within 
thirty days after its adoption; and, provided further, that teachers[’] 
contracts shall be uniform and of the form and wording as prescribed by 
the state superintendent of public instruction. 


Sec. 2. That Section 2 of the above entitled act be amended to read 
as follows: Sec. 2. Any indefinite contract with a permanent teacher as 
defined in Section 1 of this Act may be cancelled only in the following 
manner: Not less than thirty days nor more than forty days before the 
consideration by any such school corporation of the cancellation of any 
such contract, such teacher shall be notified in writing of the exact date, 
time when and place where such consideration is to take place; and 
such teacher shall be furnished a written statement of the reasons for 
such consideration within five days after any written request for such 
statement; and such teacher shall, upon written request for a hearing, 
filed within fifteen days after the receipt by said teacher of notice of date, 
time and place of such consideration, be given such a hearing before the 
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school board of such school corporation; such hearing shall be held not 
less than five days after such request is filed and such teacher shall be 
given not less than five days’ notice of the time and place of such hear- 
ing. Such teacher, at the hearing shall have a right to a full statement 
of the reasons for the proposed cancellation of such contract, and shall 
have a right to be heard, to present the testimony of witnesses and other 
evidence bearing upon the reasons for the proposed cancellation of such 
contract. No such contract shall be cancelled until the date set for con- 
sideration of the cancellation of such contract; nor until after a hearing 
is held, if such hearing is requested by said teacher; nor until, in the case 
of teachers, supervisors, and principals, the city or town superintendent 
shall have given the school corporation his recommendations thereon, 
and it shall be the duty of such superintendent to present such recom- 
mendations upon five days’ written notice to him by such school corpo- 
ration. Nothing contained in this section shall prevent the suspension 
from duty of any teacher pending a decision on the cancellation of such 
teacher’s contract. Cancellation of an indefinite contract of a permanent 
teacher may be made for incompetency, insubordination (which shall be 
deemed to mean a wilful refusal to obey the school laws of this state or 
reasonable rules prescribed for the government of the public schools of 
such corporation), neglect of duty, immorality, justiable decrease in the 
number of teaching positions or other good and just cause, but may not 
be made for political or personal reasons; provided, that when the cause 
of cancellation of an indefinite contract is immorality or insubordination, 
as defined in this act, such cancellation shall go into effect at once; and, 
provided further, that when the cause of cancellation of an indefinite 
contract is not immorality or insubordination, as defined in this act, such 
cancellation shall go into effect at the end of the school term following 
such cancellation. The school board of any such school corporation, by a 
majority vote, evidenced by a signed statement in the minutes of the 
board, may cancel an indefinite contract with a teacher after compliance 
with the provisions of this section; provided, that the decision of the 
school board shall be final. 

Sec. 3. That Section 3 of the above entitled act be amended to read 
as follows: Sec. 3. No teacher shall be appointed by any such school 
corporation in Indiana, and no teacher shall become a permanent teacher 
in any such school corporation, until the school superintendent shall have 
made a report upon such teacher’s preparation, experience, and license, 
and it shall be the duty of every such superintendent, within ten days 
after request, to make such report upon any person whom the school 
corporation is considering as an applicant; provided, that nothing con- 
tained in this section shall be deemed to prevent the granting to any 
superintendent of additional authority in the selection and employment 
of teachers either by law or by the rules or regulations of any such 
school corporation. 


Sec. 4. That Section 5 of the above entitled act be amended to 
read as follows: Sec. 5. Any such school corporation, upon written 
request, may grant leaves of absence, for periods not exceeding one year, 
to any permanent teacher for study or professional improvement or 
because of physical disability or sickness, subject to such rules and 
regulations governing leave of absence as may be adopted by such cor- 
poration; provided, that without written request any such school corpora- 
tion may place a permanent teacher on leave of absence for periods of 
not exceeding one year because of physical or other disability or sickness; 
provided, that such teacher shal] have a right to a hearing on such 
unrequested leave of absence in accordance with the provisions for hear- 
ings contained in Section 2 of this act. 

Sec. 5. That Section 6 of the above entitled act be amended to read 
as follows: Sec. 6. This act shall be construed as supplementary to an 
act of the General Assembly, page 195, Acts 1921, entitled “An act 
concerning teachers’ contracts and providing for the repeal of con- 
flicting laws.” 
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1939, Indiana Laws, 81st Regular Session, Ch. 155, p. 730 


An act entitled “An act concerning indefinite contracts held by perma- 
nent public school teachers with public school corporations, and can- 
cellation thereof; fixing certain duties of such school corporations 
and officials thereunder; and, providing a remedy in case of breach 
of such contract.” 


(H. 345. Approved March 9, 1939, effective June 14, 1939, 1 p. m.) 


Section 1. Be it enacted by the General Assembly of the state of 
Indiana, That any permanent teacher who is the holder and possessor of 
an indefinite contract as a public school teacher with any public school 
corporation in the state of Indiana by virtue of Chapter 97 of the Acts 
of 1927 of the Indiana General Assembly entitled: “An act defining 
teachers and permanent teachers, providing for their employment and 
release, and defining, and. providing for the making and cancelling of, 
indefinite contracts,” or by virtue of any other act of the Indiana 
General Assembly, shall not be discharged or have such contract cancelled 
except upon the grounds and in the manner provided in the act by virtue 
of which such teacher became a permanent teacher with an indefinite 
contract with such corporation. 

Sec. 2. It shall be the duty of the various school corporations and 
the proper officer or officials thereof wherein such teachers are employed 
to retain any such permanent teacher under such indefinite contract 
unless and until such indefinite contract is terminated as by such pro- 
vided. 

Sec. 3. Upon the unlawful! refusal of any such school corporation 
to retain in its employment any such permanent teacher under such 
indefinite contract, or upon its attempt to discharge such teacher or to 
cancel such contract except as by law provided, such teacher may bring 
an action in mandate against the proper officer or officials of such 
corporation for an order requiring defendant or defendants to reinstate 
such teacher in such indefinite contract and restore him or her to full 
rights as a permanent teacher in said school corporation under such 
contract. Such action shall be brought in the manner and as now pro- 
vided by law for bringing other actions in mandate. 


1939, Indiana Laws, 81st Regular Session, Ch. 77, p. 457 


An act to provide for the renewal and continuation of contracts of teach- 
ers other than permanent teachers in the public schools and provid- 
ing for the method and time of termination of such contracts. 


(H. 161. Approved March 9, 1939, effective June 14, 1939, 1 p. m.) 


Section 1. Be it enacted by the General Assembly of the state of 
Indiana, That every contract of employment hereafter made by and 
between a teacher and a school corporation, except contracts with per- 
manent teachers as defined in Chapter 97 of the Acts of 1927 and acts 
amendatory thereof, shall be renewed and continued in force on the 
same terms and for the same wages, unless increased by the provisions 
of Chapter 101 of the Acts of 1907 and acts amendatory thereof known 
as the Teachers’ Minimum Wage Law, for the school year next suc- 
ceeding the date of termination fixed therein unless on or before the 
date fixed for the termination of said term of school, but in no case later 
than the first day of May, the teacher shall be notified by the school 
corporation in writing delivered in person or mailed to him or her at last 
and usual known address by registered mail that such contract will not 
be renewed for such succeeding year or unless such teacher shall deliver 
or mail by registered mail to such school corporation his or her written 
resignation as such teacher or unless such contract is superseded by 
another contract between the parties. Superintendents, principals and 
supervisors shall be deemed to be teachers within the meaning of this act. 
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